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SUMMARY:
... Children are an essential but often overlooked bounty in the regulation of race, culture, and rights. ... The conventional story places the beginning of the child welfare movement with the child savers and Progressives of the nineteenth
and early twentieth centuries who were primarily concerned with poor, immigrant children. ... This Progressive child
protection movement eventually transformed itself into the modern child welfare system, which continues to remove
children from poor, abusive, or neglectful parents, usually mothers, and places them with licensed foster care families.
... It might also come as no surprise to learn that our modern child welfare system has been plagued by gross overrepresentation of poor children and especially African American and Native American children. ... This inattentiveness to
language is particularly odd because the entire child welfare system is based on verbal communication and understanding between a family and the caseworker. ... The social worker making these assessments about the baby's needs and
about the fitness of her grandmother had met Maria four times - one time at court, months after that initial meeting. ...
Maria's story illustrates those aspects of the child welfare system that are most solipsistic, dominant norm-driven, and,
thus, disrespectful to so many of the families that come before it. ...
TEXT:
[*759]
Children are an essential but often overlooked bounty in the regulation of race, culture, and rights. The role of children in perpetuating and enriching culture, moral value, and political power is surprisingly under-theorized in the critical literature. Indeed, there is very little discussion about child welfare in civil rights and critical race studies. This absence is surprising given that children are both primary receivers and transmitters of race, ethnicity, culture, language,
and values; and that the constitutional civil rights to family autonomy - the parental rights so often denigrated - recognize the importance of children in the creation and perpetuation of moral values and, ultimately, to a diverse and critical
polity.
In light of the important social and political roles of children, the power of mothers to be recognized as mothers is
crucial not only for hedonic and creative purposes but for the very perpetuation of culture. Nevertheless, we have in this
country a long and continuing history of constructing the ideal of "mother" according to skin color, religion, culture,
national origin, language, ethnicity, class, and marital status. Families headed by mothers who do not meet these norms
become visible because of their difference and because they use certain public services. Their visibility and differences
make these families vulnerable to coercive state intervention and regulation through the child welfare system by exposing otherwise private intimate relationships. n1 This intervention is in practice - and in theory - state-oriented, normative,
and often punitive. n2 [*760] Women who are compliant, English-speaking, not ethnically diverse, White, and middle
class are most successful in the child welfare system; those who diverge from these norms are most likely to lose their
motherhood. When mothers lose their children, they lose their chance to pass on their language, culture, and values, and
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their children lose their chance to receive these social goods. This loss can compromise individual, cultural, and even
political identity.
While the child welfare system most extremely and notably targets poor African American and Native American
families, there has been little study of the experiences of Latino families in that system. This Article illustrates an intersection of Latino families with the child welfare system and highlights the importance and vulnerability of language in
this system. The next section briefly rehearses the history and role of the child welfare system in the battle for racial,
cultural, and political supremacy in this country. Then the Article discusses how this struggle relates to Latino families,
illuminating the struggle through a brief case study of Maria, a Spanish-speaking grandmother of a child involved in the
child welfare system in Las Vegas, Nevada, where approximately a quarter of the population is Latino. The Article concludes with some lessons about the child welfare system the case study illustrates.
Child Welfare Systems Overview and Brief History
The "child welfare system" generally refers to the laws and social movements designed to protect vulnerable children
from abuse and neglect and to socialize them to become productive adults. The child welfare system is at its best,
strongest, and most vital when it provides meaningful protection of children from abuse and neglect. Its purpose is to
intervene when children are, or are at risk of being, abused or neglected. Neglect, not abuse, is by far the most commonly identified risk to children. n3 The child welfare system permits state agents to intervene in family life by regulating neglectful or abusive parents and, if warranted, placing children in foster, kin, or adoptive homes. The child welfare
system is at its worst when it confuses poverty and norm-diversion with abuse and neglect and when it fails to offer
children and families culturally appropriate assistance that is also respectful of their own self-determination. At its
worst, the system undermines or even threatens the well-being and integrity of children and families and the political,
moral, and social power of mothers who do not embody dominant norms.
The child welfare system can be broadly and positively construed to include provision for basic medical care, nutrition for pregnant and parenting women and children, and limited cash benefits. However, the dominant and most heavily funded portion of the child welfare system relates to perceived family dysfunction that often results in foster care and
adoption, each of which [*761] provides much more generous benefits to children in state or state-sponsored care than
to children in their families. n4 This system, broadly or narrowly construed, does not address the larger systemic material
and social conditions that undermine families' and children's health, welfare, and opportunity. In this way, the system
both responds to and reinforces the dominant conservative narrative undergirding a socioeconomic and political structure that individualizes and privatizes need and distribution of resources while promoting personal accountability and
solutions. Briefly told from a critical perspective, the story of child welfare in this country - and perhaps children's dependency rights more broadly - is the attempt to acculturate children and families into White, Anglo-Saxon, Protestant
norms. n5
The conventional story places the beginning of the child welfare movement with the child savers and Progressives
of the nineteenth and early twentieth centuries who were primarily concerned with poor, immigrant children. In truth,
the story begins earlier and includes several parallel and intersecting tracks: one for Native American children, one for
enslaved children, n6 one for those children we now consider to be White (European), one for free Black children, and
perhaps one for Mexican-American children. The tracks for free Black and Mexican-American children both appear to
have been similar to, but often segregated from, the systems for White children. I highlight the Native American system
and the White system because the former so clearly exemplifies the connection between children and political identity
and the latter is the one that most directly led to the structure of the current dominant state-driven child welfare system,
which, ironically, now serves a disproportionally large percentage of children from families of color.
Child Welfare and Native Americans
Beginning in colonial times, missionaries undertook to "educate" Indian children into Anglo, Christian ways. n7 By the
early 1800s, the federal government became more formally involved with this mission and established the Civilization
Fund, which provided grants to "private agencies, primarily [*762] churches, to establish programs to 'civilize the Indian.'" n8 By the end of the nineteenth century, the federal government's official Indian child policy was to separate Native American children from their tribes. Pursuant to this policy, the government and private agencies established boarding schools away from tribal communities to acculturate Native American children to Anglo-American language, religion, and other cultural norms. n9 Federal practice also included placing Native American children on farms in the East
and Midwest, a practice that continued into the mid-twentieth century. n10 As recently as 1959, the Bureau of Indian Affairs and Child Welfare League of America, the standard-bearer for child welfare practice then and now, jointly created
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the "Indian Adoption Project," designed to remove Indian children from their Indian homes and place them for adoption
with non-Indian families. n11 During the 1960s and 1970s, state social workers removed 25% to 35% of Indian children
from their homes to foster and adoptive homes and more institutional settings. n12
This extensive history of coercive public and private (though publicly sanctioned) removal of large numbers of Indian children from their families and tribes presented a serious threat to the continued cultural and political existence of
many Native American tribes. Because the removed children lost their tribal language and were not acculturated into
tribal life and practices, there was a dearth of children on the reservations or otherwise connected to their tribes and culture to carry on the tribal traditions. This crisis led to the adoption of the federal Indian Child Welfare Act ("ICWA") in
1978. ICWA was designed to stem the tide of removal of Indian children from their families and tribes by: (1) mandating higher procedural protections and culturally appropriate assessments and (2) allowing tribes to intervene in child
welfare proceedings and exercise jurisdiction over child welfare cases - to retain and reclaim their children whenever
possible. n13 ICWA thus recognized the historical and contemporary culturally inappropriate interventions into Indian
families and the political, cultural, and personal harms this appropriation of children causes for the children, parents,
and tribes.
Child Welfare and European Immigrants
The more often told story of child welfare - the one relating mostly to White children - also begins in colonial times but
ramps up in the decades preceding the Progressive Era around the turn of the nineteenth century and into the twentieth
century, corresponding roughly to the influx of immigrants from places like Germany, Ireland, and Poland. During the
colonial period, [*763] children were generally valuable economic producers who worked for their families or others.
Children without parents were apprenticed or bound out to masters. n14 Courts could remove children from parents and
masters who failed to support them or to protect their interests, safety, or morals. n15 The primary aim of this early regulation of children was to assure children were properly socialized and to keep them from becoming public charges as
children or adults. Men elected to enforce community norms policed families and apprentice masters to ensure that children were behaving well and receiving proper civic and religious training. n16 Contemporary norms of childhood as a
time for development and play did not apply widely, but fathers and masters could be punished for treating children too
harshly, and children could use parental neglect or abuse as a defense in actions against the child. n17
By the early 1800s, the economy was changing, cities were growing, a middle class was arising, and more contemporary notions of childhood were beginning to take hold. Still, poor and neglected children were placed in almshouses
in terrible conditions alongside poor and disabled adults and in Dickensian orphanages, houses of refuge, and eventually
reformatories. n18 These placed children included literal orphans, non-marital children, and children living and working
in the streets. n19 In response to these conditions, charitable civic and religious organizations known as the child savers
began to provide programs to protect these children and prepare them for adulthood. While still relying on reformatories
and orphanages to shelter, contain, and socialize children, starting in the 1850s these private child savers also bound
children out to work for families. The child savers often sent children to locations hundreds of miles away from their
homes to places where children were more economically valuable than in the cities. Eventually, hundreds of thousands
of children went out West on orphan trains bound for adoption and work. n20
The "saved" children were primarily from immigrant, Catholic working class and poor families headed by single
mothers, n21 but also included free African American children who were also indentured or housed in segregated orphanages. n22 These well-meaning child welfare proponents thought children should be clean and modest, attend school, and
not play outside unattended. n23 Even then, the Protestant child savers imposed "standards of proper parenting [that] were
not only antagonistic to the practices of many of these immigrants [*764] but also often inimical to the economic necessities of their lives." n24 The aim of these efforts was to protect the children, teach White, middle-class, Protestant
values and work ethic, n25 and to protect the public from these children. n26 At the time in the East, the concept of race
placed Irish and Polish immigrants in non-White categories; out West, race was constructed differently, in a hierarchy
topped by persons of European descent (or marriage) as contrasted with Mexicans (synonymous with MexicanAmericans) and then indigenous people. n27
Toward the end of the Progressive Era, social workers and the government took over these charitable actions. State
machinery developed to oversee the care of wayward youth. The first Juvenile Court was established in Chicago, Illinois, in 1899, and by 1920, nearly every state had created such courts. n28 States also began to enact child protection and
child labor laws, and provide some public support for good single mothers (i.e., widows).
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This Progressive child protection movement eventually transformed itself into the modern child welfare system,
which continues to remove children from poor, abusive, or neglectful parents, usually mothers, and places them with
licensed foster care families. n29 Institutionalized in the New Deal reforms and escalating with the discovery of the battered child syndrome in the 1960s and the Child Abuse Prevention and Treatment Act of the 1970s, the child welfare
movement became very large, well-staffed, and populated by mental health and legal professionals. n30
Child Welfare Norms Today
Private civic and religious actors and norms no longer explicitly run the child welfare system, but instead professionals,
who identify children's rights [*765] and interests based on "scientific" rationales and guidelines, drive it. n31 These
rationales and guidelines are, however, culturally bound and continue to embody sharp demarcations between child and
adult roles, and naturalize nuclear families, self-sufficiency, and individuation. n32 These norms privilege psychological
theories arising out of the nuclear middle-class family norm, which place the caregiver-child bond above other attachments, identity issues, and cultural bonds a child may have. n33 While the child welfare system norms are difficult to
bridge even for families who have been in this country for generations (or who predated colonization), they are even
more obscure for immigrant families who "often do not know what is expected of them, but ... are still punished when
they fail to comply with unwritten cultural expectations." n34 Indeed, the system's norms regarding children may characterize parents as neglectful for "leaving their children home alone or allowing them to play unsupervised in the street,
even though this was the norm in their communities of origin, where neighbors watched out for each others' children."
n35

The Modern Child Welfare System and Latino Families
It may come as no surprise after this schematic rehearsal of the social and legal delineation of children who need protection outside the family, that the definitions of good mothers and fathers are constructed according to dominant cultural norms: married; White; Christian (preferably Protestant); Anglo, and, relatedly, English-speaking; and middle
class. In addition, families should be independent and not too deeply embedded in or reliant on extended family, fictive
kin, and community or tribal members. In other words, nuclear families are the norm and define the minimum and
maximum limits of the appropriate family. n36
It might also come as no surprise to learn that our modern child welfare system has been plagued by gross overrepresentation of poor children and especially African American and Native American children. Indeed, there is much literature devoted to the overrepresentation of African American and Native American families and children in all of the
negative aspects and outcomes of the child welfare system. As Figure 1 illustrates, non-Hispanic White children are
underrepresented at all levels and decision points in the child welfare system: [*766] in referrals to child protection
investigation ("CPS"), among those removed from home, and in the foster care system that they enter when charges of
child abuse or neglect are substantiated. In other words, White children are under-referred to CPS, screened out of the
system early on, and do not come into custody or stay in foster care as long as other children. n37
Figure 1. Race/Ethnicity and the Child WelfareSystem
Group of Children

% of General
Population n38

% of Referrals
to CPS n39

White, nonHispanic
Hispanic
African
American
Native
American
Asian/Pacific
Islander

59

50.6

% of Children in
Foster
care n40
39

19
15

14.2
24.7

17
35

1

1.6

2

4

1.4

1

Page 5
7 Nev. L.J. 759, *

In contrast, African American and Native American children are disproportionately represented by two and almost
three times in child protection referrals and in foster care, respectively. Social scientists generally define "disproportionality" in the child welfare context as representation of children in that system in a greater percentage than their representation in the larger child population. Nationally, Latino children are not disproportionately represented in the child welfare system compared to their number in the general population, n41 but when compared to White non-Hispanic children,
they are overrepresented by about 1.7:1. n42 Thus, when White is the measure, Latino children are over-represented, or
perhaps receive disparate assessment and treatment. In any event, the data regarding Latino families in the child welfare
system are inconsistent and do not provide a clear picture of their treatment. n43
[*767] The causes of over-and underrepresentation of families in the child welfare system are complex and often
studied. n44 There are several hypotheses regarding why some children and families, more than others, come to and hold
the attention of child welfare system. These theories include the visibility of certain families or populations, the characteristics of certain communities, norm divergence, and the bias of decision makers. n45 None of these hypotheses is universally accepted, although the lack of causal relation between neglectful or abusive behavior and race or ethnicity is
widely accepted. n46 There are however, historically and presently, correlations between child welfare involvement and
poverty. n47 This is not to say that a large portion of poor people neglect or abuse their children; instead the data show
that a large percentage of families involved in the child welfare system have received poverty-related benefits. n48
There are also correlations among race, ethnicity, immigration status, and poverty. In other words, the vast majority
of children in the child welfare system are poor, while African Americans, Latinos, and those who are foreign born are
disproportionately poor, placing them at increased risk for child welfare system involvement. Figure 2 illustrates the
overrepresentation of people of color in the rate of poverty. Poverty rates for Blacks and Hispanics greatly exceed the
national poverty rate of 12.7%. In 2004, 24.7% of Blacks and 21.9% of Hispanics were poor, compared to 8.6% of nonHispanic Whites and 9.8% of Asians. There is a high correlation between being foreign born and being in poverty: "In
2004, 17.1% of foreign-born residents lived in poverty, compared to 11.8% of residents born in the United States. Foreign-born, non-citizens had an even higher incidence of poverty, at a rate of 21.7%. In total, the foreign-born poor account for about a sixth of all poor persons." n49
Figure 3 shows the relative rates of poverty according to race, ethnicity, gender, and marital status. The figure illustrates the high correlation between poverty and single female-headed families. It also indicates that such families headed
by African American or Latina mothers have even higher poverty rates. In 2004, both black and Hispanic femaleheaded households had poverty rates just under 40%. n50 These single-parent households of color are further removed
from the child welfare system norms of a two-parent, nuclear, self-sufficient family.
[*768]
Figure 2. Poverty Rates by Race, Ethnicity & NationalOrigin

Group

% of
Population n51

Poverty Rate
(%) n53

12.3
12.5
69.1

24.7
21.9
8.6

4.0

9.8

11.7

17.1

88.3

11.8

n52

African American
Hispanic
White, nonHispanic
Asian/Pac.
Islander
Foreign Born
Residents
Born in U.S.
Residents
Total U.S.
Poverty
Rate

12.7
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Figure 3. Poverty Rates by Family Type and Race andEthnicity n54

Race

Family

African
American
Latino
Overall

Female-headed

Overall
Overall

Female-Headed
Single FemaleHeaded
Single MaleHeaded
Married CoupleHeaded

Poverty Rate
(%)
39
39
28.4
13.5
5.5

It would appear that, statistically, Latino families may be at great risk for entry into the child welfare system due to
their disproportionate poverty, recency of immigration for many, n55 and norm diversion. Indeed, given these risks and
the historic subordination of Latinos in this country, one might expect heavy overrepresentation of Latinos in the child
welfare system. Yet, while as Figure 1 suggests, Latino children are placed out of home more quickly and remain in
care longer than White children, n56 Latino families are not disproportionately overrepresented and certainly not to the
same degree as African American and Native American families. There may be many reasons for these phenomena,
such as: the different histories of these three groups; the relative invisibility of Latino, especially immigrant, families to
social service providers n57; the diversity of the peoples considered Hispanic in the United States; [*769] immigration
patterns and status; and mitigating social characteristics (such as high proportion of marital families). These factors may
help keep Latinos out of the system or lead to earlier exit. n58
Definitive answers are not available because the story of Latino children and families in the child welfare system is
less studied, is evolving, and unfolds in different ways than it might for other national, ethnic, or racial groups in this
country. On the one hand, as a statistical matter, Latino families, aggregated, mirror dominant marital norms with a high
percent of two-parent households (about 69% in the United States), though these families are extended, not nuclear. n59
This high proportion of two-parent families may expedite reunification of families involved in the child welfare system.
n60
In addition, statistics reveal that immigrants from Mexico - by far the largest immigrant group - have lower infant
mortality rates and fewer low birth rate babies. n61 Mexican immigrants are more likely to be living in intact families and
in supportive (immigrant) communities, n62 which may also indicate their families are less stressed and less likely to
come to the attention of child welfare authorities.
On the other hand, those Latino families who do not speak English are further removed from the normative White,
Anglo, English-speaking, Protestant, nuclear family. Indeed, 70% of Mexican immigrant parents and 38% of their children have only limited English skills. n63 The fact that Latinos are under-served in the provision of general social services could suggest that the families are not receiving needed social supports; n64 at the same time, however, being disconnected from social services may make these families less visible to child welfare authorities.
Language, Culture, and Mothering: Maria's Family
The booming Las Vegas, Nevada, metropolitan area provides a setting that illustrates both the importance of language
and culture in the child welfare system [*770] and how the relative invisibility of a community, by virtue of its insularity and language, can lead to inappropriate and culturally incompetent child welfare interventions, just as with past immigrant groups. Put another way, social service providers may be resistant or slow to respond to the cultural norms of a
fast-growing community. That was certainly Maria's experience when the child welfare authorities took protective custody of her newborn granddaughter. Maria is a Spanish-speaking naturalized American citizen from Mexico with lim-
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ited English language proficiency. The remainder of this Article sets up and then traces her intersection as a mother and
grandmother with the child welfare system in Las Vegas.
In Clark County, where the sprawling, expanding Las Vegas metropolitan area sits and where Maria lives, onequarter of the population is "of Hispanic or Latino origin" according to the United States Census bureau. n65 Also, as of
2000, in Clark County, 18% of the population was, like Maria, foreign born, and in 26% of the homes, like Maria's, a
language other than English was spoken. n66 Yet the state and county child welfare system continue to view families as
Anglo and English-speaking. This construction is apparent by the rarity of Spanish-speaking (and other foreign language speaking) case workers, a dearth of translators on staff in child welfare offices, and perhaps an absence of Spanish-speaking teams of social workers in the child welfare system, despite geographical concentrations of Latino communities. n67
This inattentiveness to language is particularly odd because the entire child welfare system is based on verbal
communication and understanding between a family and the caseworker. When the state takes protective custody of a
child, the state is required, pursuant to state and federal law, to enter into a written case plan with the parents and others
interested in the child. That plan should, among other things, identify the risks to the child, set a goal for the child to go
home or be otherwise permanently placed, and identify tasks the parents and other adults should undertake to reach the
objectives and goals of the plan. These plans should provide for and dictate the parameters of family visitation. Additional issues not included in the plans are often orally communicated. The state holds the child while the parents work to
satisfy the requirements in the case plan; in other words, the family must engage in certain tasks and meet certain milestones before the state will return the child to their care. n68 If this process is conducted in a language in which persons
important to the child are not proficient, then it may become difficult for the non-English-speaker to understand what is
expected and required. n69 This understanding also must occur in a system that is unlikely to embody the norms of the
families [*771] caught in it. Thus, the intuition, experience, or worldview of the non-professionals in the system (e.g.,
mothers and grandmothers) may not serve them well.
Moreover, for non-English speaking populations, the child welfare system can forever separate children from their
families if children are placed in English-speaking homes where they will grow up without the language of their parents
and grandparents. n70 Eighteen percent of children in this country speak a language other than English in their homes;
72% of children in immigrant families speak a language other than English at home, and in 26% of these homes, nobody fourteen or older has a strong command of the English language. n71 Yet federal law does not specifically require
that children be placed in foster homes where their native or their parents' native language is spoken. n72
Federal law does, however, require programs receiving federal funds to be accessible to people with limited English
proficiency ("LEP") pursuant to Title VI of the Civil Rights Act of 1964. n73 Federal guidelines require agencies receiving federal funds to provide LEP services in accordance with the "nature and importance of the program, activity or
service provided." n74 Of course, child welfare matters are of constitutional import, n75 and in Nevada, specific statutory
directives require child welfare authorities to prioritize placement of children with kin; n76 thus, providing language services for parents and relatives with LEP would appear to be most important in the child welfare context. Federal guidelines also commend agencies to assess the need for LEP services according to the number and proportion of LEP persons served or encountered in the eligible service population; the frequency with which LEP individuals come in contact
with the recipient's program, activity, or service; and resources [*772] available to the agencies and costs of LEP services. n77 Interestingly, or perhaps ironically, it does not appear that the Office for Civil Rights of the United States Department of Health and Human Services ("OCR-HHS") has addressed the lack of LEP services in the child welfare area.
n78

This oversight may be unfortunate indeed, as the story of Maria and her family suggests. The journey of Maria and
her family through the child welfare system in a community slow to understand and integrate its diverse populations
illustrates the importance of language in this system, particularly in proving one can be a good mother. Her story also
reveals how cultural norms unrelated to child safety can dictate who parents children.
Maria is a grandmother who is also a mother to her own grown and minor children and to her grandchildren. n79
Maria lives in Las Vegas, near the Strip where she works in a casino kitchen; at the time of this story, she had been employed there for nearly six years. She is a member of the Culinary Union. Maria is also the mother of four mostly grown
children: Luis, a teenager in school who lives at home; Gaby, a young adult who works at a food service job and lives
with her father, Maria's husband from whom she had recently separated; Edgar, a construction worker, who is married
and living in California; and Y.S., a methamphetamine addict and sometime prostitute and robber. Y.S.'s drug use and
the activities she engages in to support her habit interfere with her ability to raise her own children.
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Maria had obtained guardianship of and was raising Y.S.'s five children: a thirteen-year-old girl in high school, a
four-year-old boy in preschool, twin three-year-old girls, and a two-year-old girl. Maria worked from 7:00 p.m. to 3:00
a.m. . When she came home, she slept until 7:00 a.m. when she awoke to take her oldest granddaughter to school. When
she returned, she slept until 9:30 or 10:00 a.m. when the younger children woke up. She would also nap when the children napped. When Maria went to work at 7:00 p.m., after caring for and feeding the six children, her twenty-threeyear-old daughter, Gaby, came over to be with the children.
[*773] In addition to her own nuclear family, Maria had a large support system in Las Vegas consisting of brothers and sisters and many friends from work. Moreover, she and her husband remained on good terms after their separation. Between her paycheck and public benefits for her grandchildren, she was able to support her minor child and
grandchildren. Maria even had several hundred dollars left over at the end of each month to carry herself and her many
dependants should an unforeseen situation occur. She had all the children and herself on her union insurance.
When Y.S. gave birth while in jail to her sixth child, N.S., Maria must have been heartbroken by her daughter's
continued struggles and overwhelmed at the thought of adding a seventh very young child to her home. Because the
new baby was born with drugs in her system, Clark County child protective services became involved and took custody
of the baby. Shortly after the baby's birth, the county child welfare agency convened a meeting, which included agency
personnel, Maria, and an interpreter. During the meeting, in a candid moment she would no doubt deeply regret later,
Maria expressed her honest fear about taking in N.S. Still she said she wanted the baby. This was the only time she
would have an interpreter when meeting with the social workers; the other times her adult daughter Gaby translated all
of their communications. n80 Other times, Maria would call the agency and leave messages in Spanish. Her calls were not
returned.
Maria cried at that first meeting after the investigator told her through an interpreter that Maria could not raise this
latest granddaughter. To the child protection investigator, this new baby represented the proverbial straw that would
break Maria's back: she could raise five but not six of her grandchildren. Maria must have heard this in part to mean she
needed a bigger car and a bigger house. Thus, after the meeting she moved to a larger house to accommodate the new
baby. The house also had big front and back yards for the children to play. In addition, Maria bought a larger van to seat
seven passengers. She hoped to convince the agency that she had the ability, the physical space, and means to care for
her granddaughter. Nevertheless, when she told the child welfare workers about her new car and house, they did not
relent. They did not believe her when she said that she wanted the baby and they did not believe she could manage another child. Besides, they had placed the baby in a pre-adoptive home with a nice Latino couple who had no other children. Indeed, baby N.S. was, from the start, "fast-tracked" toward adoption. There was never any plan to return her to
her struggling, drug addicted, incarcerated, mother and never any plan to place the baby with her siblings, uncle, and
grandmother in their big home.
The agency did, however, value the relationship between N.S. and her maternal kin and allowed for the foster/preadoptive parents of N.S. to provide the visits with Maria. Those visits went well initially, but when Y.S. appeared
outside the restaurant at which one of the visits was taking place, the foster [*774] parents became concerned and distrustful of Maria, and continued recognition of Y.S.'s motherhood. n81
Once it became clear that the agency had no intention ever to place N.S. with her family, Maria retained a legal
services attorney who filed a petition for Maria to obtain guardianship of N.S. n82 N.S. was approximately four months
old at the time of filing. The court presiding over the dependency matter conducted an evidentiary hearing on the petition several months after it was filed. The foster/pre-adoptive parents, understandably, were opposed to, and probably
threatened by, the guardianship petition, and their relationship with Maria soured. The court denied the guardianship
petition, and Maria subsequently filed for visitation in the termination of parental rights hearing against Y.S. n83 Not surprisingly, the foster/pre-adoptive parents were also opposed to the petition for visitation and an open adoption. n84
At the guardianship hearing, the agency's two stated arguments against placing baby N.S. with Maria and her family were that Maria could not handle another child and that she was not trustworthy. The agency, now embodied by a
new, "follow-up" caseworker, continued to rely on Maria's initial overwhelmed response at that initial meeting. That
response, combined with the caseworkers' disbelief that Maria, a single working woman, could raise seven children
combined to disqualify Maria as N.S.'s caregiver. The follow-up worker testified in opposition to Maria's petition for
guardianship of N.S.:
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I think that the grandmother is overwhelmed by the number of kids in the home. I think she desperately wants to keep
her family together and I think this [the plan for an open adoption] is a way to work that out so she has a bond with the
child, but is not overwhelmed by being the primary caregiver for her. n85

She continued:

I know [Maria] has a seven-passenger van. By [N.S.] coming into the home, there's eight passengers. I believe that that
creates a conflict for the family. Same as the housing situation. I know prior there was a lot of concern by CPS, there
was a pool in the [old] home and the pool was not fenced. So I think that there's just basic safety concerns. I think also
whether or not [Maria] is able to care for another child without feeling overwhelmed. I know she has a lot of support
from her family, but that has been one consistent thing since this case came under CPS and DCFS's watch is that she's
constantly felt overwhelmed by having to raise so many children under the age of five. n86
[*775] The caseworker explained that the plan of open adoption was best for the baby because: "I believe that the foster family is very well educated as towards the Latino cultural sensitivity and I think that they have a good bond with
[Maria]. I think that their visits go very well when they're with her." n87
The second reason, less clearly-articulated, was the agency's distrust of Maria's ability to protect the baby. This distrust apparently stemmed from an incident early on when she met the foster parents for a visit with her granddaughter at
a restaurant. Maria had apparently told Y.S. about the visit and may have invited her. Maria did not know, because she
did not have a Spanish speaking caseworker or a translator, that her daughter was not allowed to be there, too. The
caseworker admitted that she did not tell Maria

directly, because I do not speak Spanish. I did tell her daughter ... who interpreted for me. Because, again, I do not
speak Spanish. And to tell her that Y.S. is not to attend any of the visits, she would have to have visitation supervised
through myself. n88

Maria's confusion was understandable because there were no prohibitions regarding Y.S. visiting her other children; on
the contrary, Maria, as legal guardian, was empowered to determine when, how, and with whom her grandchildren
could visit. The legal distinctions were lost on Maria. Maria did not connect Y.S.'s considerable problems with a total
ban on seeing her newborn. The agency had its reasons for the prohibition but they were not apparent to Maria and
really had little to do with the child's safety; instead, they were related to the high value the agency placed on maternal
compliance with the agency. n89 Ultimately, the agency did not trust a (grand)mother who would allow her bad mother
daughter to visit her own children. In order to be a good mother to N.S., Maria was expected to be a bad mother to her
own daughter - she was supposed to abandon her. Maria did not understand that either.
The social worker making these assessments about the baby's needs and about the fitness of her grandmother had
met Maria four times - one time at court, months after that initial meeting. At each of the other three "meetings" between Maria and the caseworker, the foster parents, Gaby, and most of the grandchildren were also present. It does not
appear from the records that the caseworker ever had a meaningful discussion with Maria about N.S., had ever visited
Maria's home, or ever once considered Maria as a potential parental resource for the baby.
The state's unstated reason for not valuing N.S.'s family connections, beside the attractiveness of the Latino preadoptive couple, was that Maria did not see her daughter Y.S. as a risk to the children. Indeed, it appears that Y.S.
would help with the child care at times. n90 But for the state, it was all or nothing. Maria must keep Y.S. away from the
baby. Maria could not be a good mother if she allowed her drug-abusing daughter to be part of the family. This was true
even though there was no indication that Y.S. had ever abused any of [*776] her children. Instead, a woman who uses
illegal drugs is not a mother - or at least not a mother to be trusted. Even the state, when pressed to explain why Y.S.
could have no state-unsupervised contact with the child, could not articulate a convincing safety concern:
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Maria's attorney: "Were [Y.S.] to see the children, what specific danger are you concerned about, if it's not physical
abuse?"
Caseworker: "I think her lack of judgment and her history of neglectful behavior around her children."
Maria's attorney: "Would cause her to perhaps do what?"
Caseworker: "Well, I think, hypothetically, since we're not in that situation, if she were to be high around her children, pass out around her children, leave them unsupervised while watching her children. I mean, if she were to be out ... ."
Maria's attorney: "Well, I'm assuming that the grandmother is there. I'm just trying to understand what the agency's
concern is were the mother present with the grandmother in charge of the children."
Caseworker: "The agency's concern is that - is the mother following her case plan, or is she manipulating in order to
have - I've always said every ... parent is entitled to visits. I would just like you to come in so that we can at least say,
this is what's on your case plan, this is what you need to do, so we can get moving on this to make it okay ... ." n91

These answers were all she had to say about the risk Y.S. posed to the baby.
This colloquy reveals several dynamics of the child welfare system: it is driven by its own bureaucratic, adultcentered, legalistic norms, not children or their needs. It is punitive and it is extraordinarily unprincipled, even when
courts are involved. First, children in this system somehow have different needs and vulnerabilities from nearly identical children - like N.S.'s siblings - who had the same parent but were not in the public system. The state did not move to
take the other grandchildren into care even though their guardian grandmother allowed her own daughter, their mother,
to see them and perhaps help care for them. N.S. was in foster care and therefore her needs were somehow different.
She needed more room, fewer siblings, and a mother who could only see her if she complied with the state's requirements. In truth though, these needs belonged to the agency, not the child.
Second, mothers do not use illegal drugs. In other words, a mother who uses illegal drugs ceases to be a mother.
There is no nuance here. There is no conception that a parent could function as a parent sometimes, even under supervision of her own mother, even though she is a drug user.
Third, the caseworker could not identify a real risk that the mother posed to her children under Maria's care, unless
of course she did not trust Maria's maternal judgment about the children in her care. The risks the caseworker mentioned
were vague and based on a number of unstated assumptions about Maria's care: that she would permit Y.S. to care for
the children even if she were using; or that Maria would trust Y.S. to be all alone with the children even if Y.S. was in a
state of intoxication or detoxification.
On the contrary, this was a close-knit multi-generational, extended family and one in which it is unlikely that the
young children were ever alone. There were six children in that house with Maria, two of whom were in high school.
[*777] Gaby lived nearby. Maria's husband, the children's father/grandfather, also lived nearby. Aunts and uncles lived
in the city. This was a family that did not appear to fit neatly, if at all, into the caseworker's worldview or bureaucratic
rhythm and procedures. Instead, the child welfare system worked from a distilled psychosocial model based on notions
of psychological parenting, child development, static family forms, personal responsibility, contrition, and complete
sobriety.
After this hearing, the court denied Maria's guardianship petition, despite statutory preference for kinship care, in
favor of the foster parents because they were N.S.'s psychological parents. n92 Maria then sought to establish courtordered visitation with N.S. in order to establish the necessary groundwork for court-ordered post-adoption visits with
N.S. n93 For Maria it was simple. There must be visits or some form of contact after adoption so that N.S. would know
that she had siblings and a grandmother. Maria said that several times during the hearing. That profound insight escaped
the foster parents, the agency, and the district attorney, and ultimately, the judge. Yet to Maria, that insight must have
seemed natural, true, and absolute, for N.S. was a part of a family - Maria's family - and they were a part of her. But to
the child welfare system N.S. existed only in one context and at one time: as a young child with pre-adoptive foster parents who, at that moment, were the only parents and family she could apprehend. In that system and at that time, she
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was not who she would become: the school child wondering where she came from, a teenager grappling with identity
and difference, or a new mother wondering what genes she might be passing to her new baby.
Maria appealed both issues n94 and the Culinary Union, the William S. Boyd School of Law Child Welfare Clinic,
represented by this author, and the Nevada Trial Lawyers joined in an amicus brief before the Nevada Supreme Court.
The Supreme Court reversed n95 and baby N.S. joined her extended family at Maria's home.
Lessons
Maria's story illustrates those aspects of the child welfare system that are most solipsistic, dominant norm-driven, and,
thus, disrespectful to so many of the families that come before it. First, in a growing and increasingly diverse metropolitan area in which nearly one-quarter of the population is Latino, the governmental agencies established to protect children and strengthen families is culturally inappropriate on many levels. The agencies did not have or did not utilize
Spanish-speaking caseworkers or interpreters when a central family member was monolingual Spanish-speaking. Indeed, the agencies, operating [*778] under a cramped view of family, clearly did not view Maria, the maternal grandmother to N.S. and guardian of N.S.'s five siblings, as a central part of the family or as a resource. Instead, the agency
both privileged the more normative small nuclear foster family as caregivers for N.S. and dismissed the considerable
strengths and resources of N.S.'s large kinship network as ungainly and non-normative.
Second, and relatedly, the agencies worked off of a simplistic, platonic idea of mother. It is an all-or-nothing mold
in which mothers are middle-class, English-speaking, married, child-protectors who do not engage in such activities as
illegal drug use, prostitution or property crimes, do not have too many children, are not grandmothers, and do not live in
extended kin networks; these platonic mothers are able to banish some children in favor of others. Neither Maria nor her
daughter Y.S. qualified fully as mothers. Maria did not qualify because she did not fit the demographic mold, had too
many children, did not speak English, and was raising her grandchildren. Moreover, she was seen as failing her grandchildren by continuing to recognize their mother as both their mother and as her daughter. Y.S., as a drug-addicted prostitute, was not a mother to N.S. at all. Y.S. could not even be trusted to be around N.S. (and perhaps the other children),
even when she might be relatively sober and surrounded by other family members.
Third, the agencies and court privileged the child's current psychological attachments to her foster parents, minimized the foster parents' hostility toward and fear of N.S.'s family, and disregarded the child's long-term interests in
identity and belonging. Instead, N.S., a Latino child, would be fine as long as she was with a Latino family to preserve
her "culture." The unexamined and unstated assumption is that Latino families are fungible. This interchangeability of
the two families masked their racial differences, allowing the agency to chose the Whiter, more middle class family the English-speaking family with a higher socioeconomic status - in whose care N.S. would become Whiter than she
might with her LEP, working poor, single grandmother supporting seven children. n96 The assimilationist force of the
child welfare system thus drove the case in the agency and lower court, despite Nevada's clear policy to place children
with kin.
Finally, the child welfare system is not child-centered. Instead, it addresses the needs of children based on legalities
and bureaucratic rules that have little to do with the children's or their families' lives and worldviews. Here, Y.S.'s children who were Maria's wards could see their mother whenever she was available and Maria permitted her to be present.
It was a more organic arrangement in which the children were not at risk with their grandmother or with their mother as
a visitor in their own home outside the presence of a state agent. N.S., however, because she was a ward of the state,
was not allowed to see her mother unless her mother cooperated with the agency and visited N.S. at the agency's office
or a public place like a park or restaurant. N.S. was not entitled to a meaningful relationship with her family simply because she was in state care. On the other hand, while in foster care, N.S. received greater material benefits simply because she was in state care; her caregivers received over [*779] $ 500 per month in foster care payments, plus other
benefits. Maria at most would be eligible to receive food stamps and the more meager state Temporary Assistance to
Families non-needy caregiver payments for the children.
Maria was one of the lucky few to have obtained an effective legal services lawyer to represent her and to have had
friends like her powerful, community-oriented union and members of the legal community. Too many other families
caught in the child welfare system in Clark County, Nevada are unrepresented or poorly represented. They remain in a
system that is self-perpetuating and often incapable of recognizing the integrity and strength of the non-normative families that it serves. N.S., too, was fortunate to be returned to her family, but only at the hefty cost of losing her psychological family - the foster parents who loved and cared for her for the first two years of her life. Her foster parents lost
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the most perhaps. Their hearts were ripped out when their beloved N.S. was returned to her family, a loss from which
they will probably never fully recover. n97
Legal Topics:
For related research and practice materials, see the following legal topics:
Family LawFamily Protection & WelfareChildrenAbuse, Endangerment & NeglectFamily LawFamily Protection &
WelfareChildrenChild Abuse Prevention & Treatment ActPublic Health & Welfare LawSocial ServicesNative Americans
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