Page 1

Nevada Law Journal
Summer, 2007
7 Nev. L.J. 685
LENGTH: 14483 words
SYMPOSIUM: LatCrit XI Working and Living in the Global Playground: Frontstage and Backstage: Foreword:
Emerging Latina/o Nation and Anti-Immigrant Backlash
NAME: Sylvia R. Lazos Vargas*
BIO: * Justice Myron Leavitt Professor of Law, William S. Boyd School of Law. Thanks to the Nevada Law Journal
editors, Laura Deeter and Kelly Dove, for working diligently on this symposium issue, and to the students of the Black
Law Students Association and Vegas Immigration Student Association ("VISA") for their assistance during the conference. I would like to thank my research assistants, Frank Toddre III, Sara Eremus, Kerrie Francis, and Paula Gregory
for their input and assistance. The conference benefited from the unflagging help of Judy Meyerson and Dedree Smart.
In addition to the LatCrit planning committee, and in particular Nancy Ehrenreich, my colleagues at University of Nevada Las Vegas, Raquel Aldana, Steven Bender, Lori Navarette, Leticia Saucedo, Sterling Saddler, and David Thronson
were key to staging an innovative and strong program for LatCrit XI.
SUMMARY:
... LatCrit XI, Working and Living in the Global Playground: Frontstage and Backstage, convened at William S. Boyd
School of Law, in Las Vegas Nevada, during October 2006 and called upon over 150 academics to focus on the impacts
of globalization and immigration. ... From 1992 to 2002, the rate of deaths of unauthorized border crossings tripled. ...
Latina/os, recent immigrants, workers, unionists, and teachers, along with undocumented immigrants rose en masse to
declare this immigration reform to be immoral, unjust, and unworthy of America's humanist values and immigrant nation tradition. ... The second LatCrit Education symposium contribution, Be Careful What You Ask For: Educacion
Para Toda/os, the Perils and the Power, deals with the backlash climate that students experienced at the University of
Utah when the Utah legislature was considering whether to charge in-state tuition to undocumented immigrant students.
... Latina/os are now reconfiguring the American immigrant narrative to be more inclusive and to reflect their group
identity and cultural values. ... The problem with "Hispanic immigration," Huntington says, is that unlike earlier immigrants, Latina/os will not assimilate because they are "comfortable with their own culture and often contemptuous of
American culture. ... Building bridges and coalitions occurred when LatCrit XI opened its academic doors to the local
community by creating a "local track," sponsored by the Nevada Immigrant Resource Project and the University of Nevada, Las Vegas, to encourage a dialogue of what immigration has meant to the local community. ...
TEXT:
[*685]
I. Introduction
LatCrit XI, n1 Working and Living in the Global Playground: Frontstage and Backstage, convened at William S. Boyd
School of Law, in Las Vegas [*686] Nevada, during October 2006 and called upon over 150 academics to focus on the
impacts of globalization and immigration. n2 At no time has LatCrit's critical approach of interconnecting the structures
of inequality, the market forces of globalization, and the cultural hostility towards outsider groups been more relevant. n3
As this issue goes to press, backlash against immigrants, particularly Latina/o "illegals," is on the rise. The latest
wave of local anti-immigrant legislation began a year ago, in April 2006, in San Bernardino, California with a ballot
initiative aimed to deny employers of unauthorized workers access to city permits, grants, and contracts, as well as allow local police to seize vehicles that were used to pick up day laborers, ban landlords from renting units to undocumented persons, and make English the city's official language. n4 Despite the initiative's failure, other cities across the
country began to target undocumented persons with similar tactics. Hazleton, Pennsylvania passed Ordinance 2006-40
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titled Illegal Immigration Relief Act Implementation Amendment. n5 The ordinance seeks to sanction businesses and
landlords by revoking the business permits, for five years, of anyone who employs an "illegal alien" and imposes a penalty on landlords renting to the undocumented. n6 Two restraining orders initially blocked the ordinance from taking effect, but the ensuing federal trial concluded in March and a decision has not been issued as this issue [*687] goes to
press. n7 Even though the ordinance has not taken effect, a number of Hazleton's immigrants have already left town. n8
Across the country, local governments have considered ordinances modeled after Hazleton's. n9 For example, in
Pahrump, Nevada, the ordinance local council enacted was so blatantly xenophobic that the city took the unconstitutional position of prohibiting residents from flying flags of foreign countries without also flying the U.S. flag at a higher
level. n10 This ordinance was later repealed after a newly-elected city council reconsidered the ordinance unduly divisive
n11
and the local Sherriff publicly announced that he would not enforce the township's ordinance. n12
State legislatures nationwide are considering and passing legislation that is hostile to immigrants, particularly the
unauthorized. Between May and December 2006, twenty-eight pieces of local anti-immigrant legislation passed in thirteen states, and forty-four other pieces were pending in seventeen states. n13 Missouri n14 and Oklahoma n15 now bar children who cannot secure a Social Security card from benefiting from in-state tuition at a state university. In Florida, n16
[*688] Colorado, n17 Missouri, n18 and Oklahoma, n19 access to driver's licenses is highly restrictive. Pennsylvania n20
makes access to marriage conditioned on a valid Social Security card. Arizona, Indiana, and Idaho have all recently
enacted English-only laws. n21 Arizona, n22 Rhode Island, n23 and Missouri n24 deny public assistance to immigrants, in
some cases, regardless of whether their presence is documented as legal.
This climate of anti-immigrant hostility has been interpreted as anti-Latina/o hostility. A 2006 poll for the first time
recorded that a majority of Latina/os nationwide believe that racism against them has increased. n25 In a provocative New
York Times June 2006 op-ed, Frank Rich ruminates that [*689] Latina/os have become the new "gays." n26 This is a
succinct way of making the point that under the current climate of backlash politics it is now acceptable to target
Latina/os for hate. It is no longer okay to call a Latina/o a "spic." However, the politics of immigration divisiveness
have made it okay to target Latina/os as those "who would support illegals," are disloyal because they would proclaim
their ethnicity by draping themselves in the flag of a Latin American country and are unassimilable because they speak
a language other than English in public places. These are the politics of dominance, not of tolerance.
This current anti-immigrant and anti-Latina/o backlash can be explained in part by the changing demography of the
Nation. The growth of Latina/o immigrants has been phenomenal since 1990. Latina/os are now America's largest minority group. n27 Professor Lupe Salinas' symposium contribution cites census statistics showing that while total United
States population roughly doubled from 131.7 million in 1940 to 290.8 million in 2003, during this same time period,
Latina/o population increased from about 1,400,000 to 39,900,000. n28 Latina/os also threaten the cultural and racial hierarchy. When the superiority of a dominant group is assailed, backlash is the result.
This current backlash also owes a great deal to the successful pro-immigrant civil rights marches of spring 2006. n29
More than five million demonstrators, mostly Latina/os, poured into the streets in over 1000 cities. n30 The images,
which Fox News anchor Brit Hume in an unguarded moment called "a repellent spectacle," n31 made visually clear the
emerging importance of Latina/os. [*690] These pro-immigrant marches, protesting H.R. 4437, n32 an immigration reform proposal containing punitive provisions against the undocumented persons, n33 were the largest civil rights marches
that the country has ever witnessed, surpassing in numbers and space of time the civil rights marches of the 1960s. The
marches visually made the point that this was a cross-section of an emerging America. The time when the United States
can be recognized by all as a "Hispanic Nation" n34 may be close.
This Introduction seeks to outline the challenges that the current immigration quandary presents to United States
policy, more generally, and to LatCrit jurisprudence and other academic disciplines. Part II summarizes the important
sociological research, upon which LatCrit draws, n35 that irrefutably shows that laws made in America have created conditions in which immigrants frequently get caught in "immigration misery." n36 Part III focuses on the undocumented
immigrant population. Americans have legitimate concerns over controlling their porous borders and the large unauthorized population living in their midst. However, Latina/os, Asian Americans, and other cultural minorities are becoming
[*691] the "new gays," or subject to increasing hostility, because it is okay to dehumanize illegals and those who would
support them. Part IV shifts to the significance of the context of reception. Immigration law is federal, but the settlement
of immigrants and their impacts on communities are entirely local. Local entities must make an effort to integrate immigrants civically and economically. That is one way of going forward. Part V discusses another important way of going
forward is to focus on the second generation, and make sure that their access to educational opportunities allows the
children of immigrants to get a foothold on the academic and economic ladder to success. Part VI resumes the discus-
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sion of immigrant backlash politics. Misunderstandings and resentments are the "natural state of things" when newcomers of colors in large colors quickly "take over" once homogeneous enclaves. Americans have historically had differences regarding what should be this country's dominant cultural ideology, a mono-culture that assumes that AngloProtestantism is dominant or a multiculturalism that allows differing immigrant groups to fashion their own way of belonging. n37 Finally Part VII discusses some avenues for constructing bridges, creating new communities, and reframing
the dialogue using the LatCrit ethic.
II. Immigration Misery: "Made in America"
The consensus in America over immigration law is succinct: immigration laws are broken. Responsibility for the "immigration misery" can only be placed on U.S. politicians and American political society. Our immigration laws, after
all, are made in America.
America lives with the open secret that its physical borders are unsecured. In spite of building a seventeen mile,
thirty foot wall and the planned addition of another seven hundred miles of wall along the border with Mexico, n38 illegal
crossings remain active. The Department of Homeland Security keeps a record of apprehensions and deaths along the
Southern border. n39 Although the numbers have dropped since the United States built a thirty foot wall, the number of
apprehensions and deaths remain high. n40 From 1992 to 2002, the rate of deaths of unauthorized border crossings tripled. n41 Studies by sociologists have concluded [*692] that the increased border security does not result in fewer undocumented immigrants in the country. Illegal crossings continue, but they are more costly. n42 First, counterintuitively,
the risk of apprehensions has decreased, but crossings are more physically risky. n43 Second, coyotes can now charge
more. n44 In spite of the concrete fences close to settled populations, determined undocumented immigrants can still get
through the border - it only takes more attempts to be successful. n45 Even with enhanced security, for the most determined crossing the border, it is simply a matter of time, money, and determination. A LatCrit XI keynote speaker, Dr.
Alejandro Portes, has concluded that our borders are unsecurable. n46 Rather, the effect of increased border security is to
trap millions of undocumented immigrants in the United States. n47
Because border crossings are so difficult, the customary to and fro migration stream from U.S. jobs to Mexican and
Central American homelands has now become costly and risky. n48 Instead of going home during the off season or during economic downturns and returning when job conditions at home demand that earners go abroad to seek a living,
undocumented immigrants elect to gamble and stay, hoping that further down the line they can bring their families back
into the United States, most likely via an illegal border crossing. n49 The Mexican government recently released a study
estimating that up to 150,000 children attempted to cross the border illegally in 2004. n50 One-third of [*693] them were
unaccompanied by family members or coyotes, and 60,000 were deported (which means that 90,000 successfully
crossed the border illegally). n51 The population of undocumented immigrants has become increasingly composed of
families of mixed status, and these families have "dug in" and become more settled. n52
Americans want the porous Southern border sealed, and they are concerned about the large size of the settled undocumented immigrant population. n53 This heightened anxiety over safety is part of post-9/11 concern in the new era of
global terrorism, which is not necessarily bigotry, and is a legitimate concern of "middle America." n54
But, anxiety over borders and the size of the undocumented immigrant population has made discussion of immigration issues highly charged. In this atmosphere, the Republican Congress, during the 2005-2006 session, began to discuss
immigration reform in what would have been the first serious comprehensive overhaul since the Immigration Reform
and Control Act ("IRCA") of 1986. Predictably, the reform proposals were harsh. The Republican proposal would have
criminalized all of the unauthorized and those who would "knowingly assist" them. n55 These criminalization provisions
cast a wide net. There are not only the more than twelve million unauthorized persons, n56 but there are also their families, children, friends, clergy, co-workers, and service professionals who found themselves under threat. According to
studies, the percentage of undocumented immigrants in any community is relatively small - no more than 10% in cities
with large immigrant populations. n57 But the multiplier effect can [*694] be large. Having settled into ethnic enclaves,
undocumented immigrants form family units, social networks, and religious communities. It was this larger group, who
are mostly U.S. citizens, who reacted with anger, fear, and hurt to H.R. 4437. n58 Latina/os, recent immigrants, workers,
unionists, and teachers, along with undocumented immigrants rose en masse to declare this immigration reform to be
immoral, unjust, and unworthy of America's humanist values and immigrant nation tradition. n59
The congressional attempt in 2005 and 2006 to reform immigration law was botched and led to two unintended
consequences. First, Americans had been content to ignore immigration hypocrisy. No more. The discussions of Spring
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2006 made Americans aware of the many contradictions in the current regime. There is now more interest, as well as
anxiety, about solving the immigration quandary.
Second, now the immigration debate is more deeply mired in ideological rhetoric, and xenophobic reaction has
crept into the discussion of a very tough policy issue. While it is legitimate to be concerned about unguarded borders
and how legal order is challenged when a large unauthorized population lives outside the laws, the debate has unleashed
feelings of hostility towards immigrants and the ethnic and service communities who claim them as their own. The
schisms between majority culture and the "multicultural values" group rather than being bridged, has widened. Those
caught in the gulf are the millions of unauthorized, their families, and the communities who support them.
III. Aliens in our Midst: The Subordination of the Undocumented
U.S. demand for foreign labor, particularly for Latin American workers, is insatiable. Employer preference for immigrant workers can be documented. n60 Perhaps based on real performance or stereotypes, employers perceive immigrants
and Latina/os as harder working, more punctual, and more submissive than their native counterparts.
Immigrant flows have proven to be surprisingly efficient in filling demand for unskilled labor. A decade and a half
ago, immigrant labor flows fed mainly into the traditional gateway cities: Los Angeles, Dallas, and New York City. n61
Now, immigration growth is being experienced by virtually every state. In particular, cities that have had strong economies like Atlanta, Las Vegas, Phoenix, Nashville, and Durham are experiencing the strongest surge in immigration
growth. n62 U.S. dependency on immigrants for the survivability of its key industries is long standing. Meatpacking, n63
construction, n64 agriculture, n65 [*695] household help, landscaping, and agribusiness in rural America n66 are businesses
that heavily depend on immigrant labor and where experts believe large proportions of the unauthorized are employed.
n67
On the other side of the pull-push equation, n68 the push of immigrant labor to the United States is also explained by
the failure of neo-liberal open trade regimes, now well established in Latin American countries, to fulfill the promise of
economic expansion and good jobs. Latin American governments have not been able to create conditions that would
allow the economy to grow at a pace that produces jobs for its youth, particularly uneducated youth. Unemployment is
high. Underground economies are sizeable but provide unsteady employment. In addition, the pressure of free trade has
placed once stable domestic industries under great pressure. For example, Mexico's native shoe industry has been driven
to failure by the robust competition of goods made in China. Relief has come in the form of youths abandoning the
Mexico labor markets and pursuing better opportunities in the U.S. labor market. They are following long established
migratory patterns from rural Mexico to U.S. jobs which date back to before the U.S.-Mexico border wars of 1848. n69 In
sum, labor migration has benefited both countries.
For most of America's tortured history with immigration statutory regimes, America has been unwilling to recognize its dependency on Mexican and Latin American manual and skilled labor. The number of authorized visas that immigrant workers can legally obtain to come to the United Sates to work is woefully inadequate. n70 Every year, industries
that depend on the flow of immigrant workers, such as agriculture, fisheries, and grounds, lobby Congress [*696] to
increase the number of H1 and H2 visas. Every year, traditionalist anti-immigration arguments - that these workers are
displacing U.S. laborers, that immigrants take away more government benefits than they contribute, and that increased
immigration can corrupt American culture - defeat the realist economic appeals to put legalized entry visas in line with
economic forces. One of the most recent immigration reform proposals, Security Through Regularized Immigration and
a Vibrant Economy Act of 2007 ("STRIVE"), n71 begins to approach a realistic number, but most likely still falls short of
actual labor flows. STRIVE still underestimates the number, setting 400,000 unskilled worker visas per year, but with
the ability to increase that number given economic conditions. Unfortunately this bill is given no chance of passage.
Push and pull forces combined with unrealistic U.S. immigration policy have created a huge unauthorized work
force in the United States. The Mexican government reports that over three quarters of Mexicans emigrating to the
United States since 2000 do so without documentation. n72 The most recent estimates of undocumented immigrants,
based on U.S. Census, place the number between ten and twelve million. n73 Most believe that this number is too small.
Unrealistic immigration law and local laws have created an underclass, aliens in our midst, who can be legally subordinated. n74 "Backlash" reforms punish the undocumented. n75 The absence of citizenship has now become the new
proxy for racialization and underclass status. Professor Lipman puts it this way:
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My [Jewish] ancestors were the evil enemy who escaped the lethal wrath of the Nazis ... Today when I hear broad proclamations of misinformation casting "illegal aliens" as the scapegoat for all of the nation's problems, I fear the intoxicating power of simple propaganda. I fear ... misguided frustration and hate. n76

Professor Lipman's contribution focuses on the legal subordination of undocumented immigrants and juxtaposes this
against their economic contributions. Lipman observes that opponents of immigration often point to their [*697] belief
that undocumented immigrants cost the United States more than they contribute. Yet, well-documented studies have
established that undocumented immigrants contribute more than they take away. n77 A recent study from Texas put the
figure of their contribution to the state of Texas in the billions. n78 Lipman argues that unauthorized workers pay billions
of dollars in Social Security taxes; one estimate puts the number at an astounding $ 6.4 billion. n79 Yet the current state
of the law is that they are unlikely to qualify for Social Security benefits. n80 Under current law, only if unauthorized
workers achieve legalization may they apply for benefits based on Social Security coverage earning. n81 However, the
applicant has the burden of proving her earnings history, and only wages that are reported to the Social Security Administration can count towards benefits. n82 Lipman observes that current laws encourage employers to pay the unauthorized wages "under the table," further debilitating the Social Security [*698] system and creating for the future a massive underclass of working class retirees who may eventually become authorized immigrants, through reforms to immigration laws, but nonetheless will not be covered by the Social Security safety net because of current barriers that have
been written into the law. In spite of working hard, this group is likely to be part of a future economic underclass, who
may remain in the United States.
Equal Employment Opportunity Commission ("EEOC") attorney Bill Tamayo raised another situation in the opening session of LatCrit XI in which the legal system inequitably exploits the unauthorized and treats and brands them as
an underclass of humans. n83 Under Tamayo's direction, the EEOC has been able to recover against employers under
civil rights laws. At LatCrit IV, Tamayo announced that the EEOC had successfully recovered damages against a supervisor of agricultural workers who "sexually harassed" his female unauthorized workers by raping them. n84 Tamayo's
experience is that juries do not place as much economic value on the injuries of the unauthorized. n85 Tamayo observes is
that jury awards are lower based for cases valuing injuries to the unauthorized by virtue of their status alone. n86 His
challenge to the LatCrit community was how can a litigator overcome a jury's prejudice against an unauthorized victim,
and jurors' feelings that the victim should not have been here in any event? n87
Professor Marisa Cianciarulo describes the plight of a far more desperate kind of unauthorized "worker," sex
slaves, and makes a straightforward law reform argument. n88 According to United Nations statistics over ten million
children, both girls and boys, are sex slaves n89 who are trafficked into the country, held captive in populated areas, and
used in the sex trade under deplorable conditions. The estimate from experts is that these children will likely last as sex
slaves for only two to four years, and most will die, not escaping their situation. n90 These victims are also unauthorized
to be in this country; however, the Victims of Trafficking and Violence Protection Act ("VTVPA") enacted in 1992
created a T visa for victims of sex trafficking. n91 As several commentators [*699] have noted, the Act does not fulfill
its promise of protecting the victims of sex trade. Professor Cianciarulo argues the Act is in need of reform. n92
The VTVPA has a "law enforcement" orientation, and it fails to appreciate the human vulnerability of the victims
of sex trafficking. The VTVPA by its terms extends benefits of a T visa only to victims who were "coerced or forced"
into the sex trade, a troublesome requirement given that sex trafficking, at least at the beginning, may involve a voluntary element on the part of the victim. n93 Second, Professor Cianciarulo argues that the T visa's requirement that the victim cooperate with international investigations is unrealistic given the psychological state of the victims and their fear of
their abusers. n94
These three valuable contributions continue the ongoing work of LatCrit and immigration scholars focusing on the
legal subordination of the unauthorized, their families, and their social networks. Immigration laws "made in America"
have created misery, and they can also be amended to treat all within our borders, whether invited or not, more humanely.
IV. Context of Reception: Good and Bad Choices for Local Governments
Immigration is an economic phenomenon, as Part II has argued, a product of globalization. Immigration is also a human and social phenomenon. Immigration law and policy should also aim to regulate the process by which immigrants
settle into new communities. Surveys show that immigrants intend to stay and make American communities their future
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home. This intent was vociferously expressed in the Spring 2006 marches, when immigrants proclaimed that they
"loved" America and staked their claim to be part of the U.S. polity by stating "WE are America." n95 Immigration policy
must also focus on ensuring that new members are incorporated positively into the communities that they join.
Assimilation and acculturation refer to long-term processes that span generations. Assimilation refers to the process
of adopting and taking on as one's own the cultural values and behaviors, such as language, dress, or speech, of the native group. n96 The goal of assimilation is for the incoming immigrant group no longer to stand out as different, or alternatively to "melt into" the dominant group so successfully that recognizable ethno-cultural behaviors and [*700] attributes are weak identifiers of distinctiveness. n97 Acculturation refers to a process whereby the incoming immigrant
group retains its cultural distinctiveness and is able to integrate socioeconomically into the host community. n98
The modern pattern is one of "segmented" assimilation. n99 Immigrants who come from elite backgrounds with education, capital, and encountering no discrimination do very well. n100 However, immigrants with little education, low
human capital, and a hostile environment may experience a process of failed adaptation or "downward assimilation." n101
The research on segmented assimilation emphasizes that adaptation, assimilation, and acculturation are not individual processes, as Glazer and Moynihan proposed in The Melting Pot published in the 1960s. n102 Rather Rumbaut and
Portes propose that structural factors as well as governmental polices, the "contexts of reception," "the policies of the
receiving government, the conditions of the host labor market, and the characteristics of their own ethnic communities,"
will dictate successful or unsuccessful trajectories processes of adaptation, acculturation, or assimilation. n103 Individual
talents and motivation matter. However, institutions, social networks, and local contexts create environments where
immigrants will find the adaptation process easier or more difficult. As Portes and Rumbaut put it, "social context renders [*701] individualistic models insufficient because it can later, in decisive ways, [create a] ... link between individual skills and their expected rewards." n104
Under this view, local governments can shape receiving environments to increase the chances of individual immigrants adapting and "making it" in the local communities into which they have settled. n105 Local leadership can choose
to fashion welcoming environments that will benefit the entire community. Or they can choose not to intervene, and let
the politics of resentment, dominance, and backlash take their course unchecked. n106 Particularly in areas where immigration has been rapid, choosing the politics of assimilation and acculturation, over the politics of division, is a choice
that benefits the entire community.
But most often local governments do not make choices. Instead their actions are without thought. They rely on the
assumptions of the culture of those in charge that most likely assumes that everyone in the community is predominantly
middle class, White, and culturally Anglo Protestant. The changing demography of state agencies' clientele plagues almost every state where there has been significant immigrant growth; for example, North Carolina, Georgia, Arizona,
Utah, Nevada, Colorado, Nebraska, and Iowa are states that have changed demographically in the last fifteen years. n107
This disconnect creates conflicts that have very real impacts on the lives of immigrants.
Professor Annette Appell's contribution to this symposium illustrates one such case. In "Bad" Mothers and Spanish
Speaking Caregivers, Professor Appell relates the journey of Maria, a grandmother who speaks English with very limited proficiency and worked as a housekeeper in a hotel on the Las Vegas Strip in her quest to retain custody of her
grandchild. n108 Her daughter, as Professor Appell describes, is a drug-addicted prostitute who had already relinquished
her five other children to their grandmother. n109 In spite of a clear state policy favoring adoption by kin, state social
workers operated under their cultural and class biases. n110 They first failed to communicate with Maria in Spanish, the
language in which she was skilled n111 (in spite of federal regulation [*702] requiring state agencies to provide for translation services). n112 Lack of language skills by the state workers obviously led to miscommunication, which negatively
affected Maria's petition to adopt her grandchild. n113 Second, state workers had a culturally cramped view of family and
who good mothers could be. Professor Appell concludes that the assimilationist force of the child welfare system drove
the agency to favor whiter, more middle class family; the English speaking family with a higher socio-economic status.
Fortunately, the Thomas and Mack Legal Clinic at William S. Boyd School of Law took the case and was able to win it
before the Nevada Supreme Court, allowing Maria to keep her family intact. n114 But there are many more cases out there
where state bureaucrats blithely continue policies that mask unstated assumptions of what kinds of families and cultures
are in the "best interest of the child."
V. The Second Generation : LatCrit Theory in Education
Children of immigrants, documented or not, are the most important demographic cohort of the future. Because of their
numerosity, their incorporation will affect the future economic welfare of the United States. This is the generation that
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will drive future economic growth. A majority of the second generation are U.S. born, a majority speak English, but
many need help in English language proficiency, and a majority have at least one parent who is foreign born and may be
an undocumented immigrant. n115
Portes notes that children of recent immigrants are "growing up in an environment of extreme disadvantage." n116 As
LatCrit has long recognized, schools are key institutions that can either neutralize such extreme disadvantage or make it
worse. As Brown vs. Board of Education noted, no other social institution has as its core the mission of providing children with the tools for their civic assimilation and incorporation. n117 Because education is so critical to helping the second generation achieve its version of the American dream, LatCrit scholars, Charles Calleros, n118 Margaret Montoya,
Michael Olivas, and this author have devoted significant time and effort to working with local community leaders to
improve local K-12 education systems. Other LatCrit scholars, like Guadalupe Luna and Leticia Saucedo have, prior to
their academic careers, [*703] played an important role in litigation efforts to improve educational opportunities for
Latino children.
LatCrit has influenced education scholarship because LatCrit theory provides a useful frame of analysis. n119 It is
through knowledge and critique that individuals can come to understand what changes need to be made. Thus, an academic discipline, such as education, could become less "racist," or less biased toward the White racial experience in its
assumptions, norms, and established practices. n120 Educators must always be asking whether practices that educators of
good faith have established and fashioned generation after generation are racially and culturally biased.
In this year's conference, organizers created a LatCrit track for education scholars in which over ten papers were
presented. Lindsay Perez Huber and Maria Malagon have memorialized their presentation in the Symposium's contribution, Silenced Struggles: The Experience of Latina and Latino Undocumented College Students in California. The article addresses the challenges that Latina/o students, many of whom are first and second generation students, face in California's K-12 public education system. n121 Latina/o students often leave the school system at critical junctures and fail to
realize their dream of an education. n122 Perez Huber and Malagon provide useful documentation of critical transition
spots in the educational pipeline and suggest strategies that can positively affect academic success. n123 Perez Huber and
Malagon also document the individual struggles of undocumented students, estimated in California to be between 5000
and 8000, trying to make it through the system. n124 Family support, financial assistance, and a welcoming campus environment are key areas where these students need help. n125 Educators and institutions can, through their actions, communicate "si se puede," (yes we can) as Perez Huber and Malagon demonstrate.
The second LatCrit Education symposium contribution, Be Careful What You Ask For: Educacion Para Toda/os,
the Perils and the Power, deals with the backlash climate that students experienced at the University of Utah when the
Utah legislature was considering whether to charge in-state tuition to undocumented immigrant students. n126 The authors
use narrative scholarship to explain how all Latina/o students were racialized during this period. This contribution usefully documents the dynamics of racialization of Latina/o students [*704] through student interactions, debates in public spaces, student newspaper coverage, and classroom settings. This piece provides yet more evidence, if it is needed,
to support the proposition that there is a strong relationship between how the majority culture constructs Latina/o identity and immigration legal issues, and it does so by poignantly documenting how the immigration debate impacts
Latina/o youth in educational settings, which should be "safe" spaces for them.
VI. Old Hate in New Bottles: Targeting Cultural Markers
To circle back to the opening comments of this introduction, one of the disheartening developments is that LatCrit
scholars must still devote significant time and energy to what Professor Steven Bender calls, "resurgent xenophobia
against Latina/o and Asian immigrants." n127 The contributions to this symposium are striking in their unanimity that
distrust and hostility towards immigrants and Latina/os is rampant. For example, Professor Lipman writes, "racism is a
toxic mind-set ... the American People ... must ... not repeat ... tragic historical mistakes and shameful treatment of [racial] immigrants." n128 Professor Lupe Salinas writes, "what is it about the ability to speak Spanish that threatens so
many?" n129 Dean Darnell Weeden, writes about a "new form of discrimination [targeted] at members of a group that
decline to accept the opportunity to assimilate to dominant cultural norms." n130
Poignantly, the concerns of the contributors to the LatCrit XI symposium are reminiscent of the themes struck a
decade ago in the LatCrit I and II symposia. n131 Back then, Latcrit contributors analyzed the ill effects of backlash politics [*705] and the increased racialization of Latina/os that occurs when "hate is unleashed" against those who are culturally different.
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In this current issue, Professor Darnell Weeden argues that employer rules mandating English only should fall under Title VII protection. n132 Borrowing from the work of Kenji Yoshino, n133 he argues that the right to live free of discrimination should include the right to have to assimilate compulsorily and follow dominant cultural norms. n134 In making this argument, he follows other writings of LatCrit scholars in arguing that language should be a proxy for national
origin and protected from discrimination under Title VII. n135 Professor Lupe Salinas's contribution argues that the meaning of "race" includes language. n136 Racism against Latina/os has historically, and is currently evidenced, in hostility
towards speaking Spanish in public spaces. n137 Professor Salinas adds that "Latinos will not likely relinquish their Spanish language. ... [Spanish is] their medium of communication, strikes against most fundamental of the civil rights of
people." n138 Professor Thomas Kleven makes a more far-reaching claim, that liberal societies are obligated to provide
bilingual education to children who are non-native speakers and ensure proficiency not only in the majority's language
but also in the linguistic minority's language as well. n139 Kleven draws on the philosophical frameworks of democracy
liberal theorists such as John Rawls and Seyla Benhabib to posit that liberal democracies are ethically obligated not to
subordinate the cultural identities of minorities, and in fact to support the construction of non-subordinated identities in
order that cultural [*706] minorities be able to co-participate equally in the pursuit and enjoyment of goods that society
has to offer. n140
Majority groups, then as now, are calling into question the loyalty of Latina/os in their version of American multiculturalism. In the early 1990s the culture wars went into remission. In the late 1990s the kulturkampfs targeted gays.
Post 9/11, the culture wars focus on undocumented immigrants, and beyond that, Latina/os, Asian Pacific Islanders, and
other identifiable ethnic minorities. n141
As Americans, we construct concepts and narratives of who we are, where we come from, and what makes us
unique. n142 White Americans, African Americans, Asian Americans, and Latina/os compose their own versions of the
American narratives of who they are and how they belong and fit within the civic community. For example, for White
ethnic Americans, the narrative is of European immigrants coming to America, making it through individual effort, and
assimilating into the melting pot. n143 For African Americans, the narrative is one of surviving and persevering through
slavery, Jim Crow, and Whites' harassment through lynchings, with spirituality and dignity intact, n144 and having to continue to fight racism, both subtle and overt, to make it into the middle class.
Latina/os are now reconfiguring the American immigrant narrative to be more inclusive and to reflect their group
identity and cultural values. Their version of the American immigrant narrative is one of acculturation, not assimiliation.
Latina/os are loyal Americans, who have fought courageously in [*707] every major war, even as they retain their distinct culture, religion, and language. n145 The marches of 2006 added a new twist. The protest marches were about carving out a legitimate place in American society for all immigrants, whether documented or not, based on the value of
their labor and their contributions in building up of America. n146 This claim is based on the humanist tradition of valuing
the dignity of labor and treating each individual humanely, regardless of a legal construct. n147
These narratives of America compete with each other. A monocultural version excludes those who do not fit within
this vision. n148 English-only laws reaffirm cultural monism and reassert the dominance of the assimilation norm. When
cultural minorities wish to assert their rights to retain and continue to express their own distinct culture, majorities' rejection may not necessarily be expressing prejudice, but their dominant narrative of what it means to be an American.
n149
Culture and language are closely linked to how we think of ourselves, how we identify ourselves, and how we position ourselves within the civic community. By rejecting multiple ways of belonging, the dominant majority forecloses
the cultural minority's inclusion and coexistence on terms that recognize its full humanity and sense of self. n150 This is a
cultural ideological conflict, which should be expected in culturally diverse societies as they struggle to construct social
meaning as to who they are and where they came from. Each group clings to its narrative of belonging and will want to
assert the dominance of its version as a way to reaffirm who it is and how it belongs.
Prejudice often creeps into this conflict. For example, Professor Bender muses provocatively that "the debate today
over undocumented immigration is a proxy for the discussion of the 'Mexico problem.'" n151 This "Mexico problem" is an
overt way of expressing ethnic prejudice that Professor Bender claims is "so self-evident" that he "refuses to cite authority." n152
However, discussing the "Mexico problem" is necessary to understand the nature of the prejudice towards immigrants and how it spills over to identifiable ethnic minorities, mainly Latina/os, Asian Americans, and Arab-Americans.
Seen this way, some gratitude is owed to the trenchant critics of "Hispanic immigration," such as Samuel Huntington, a
Harvard scholar, who has written a controversial opus, Who Are We? n153 The answer to this tantalizing question is that
WE should not be an America dominated by Latina/os. The problem with "Hispanic immigration," Huntington says, is
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that unlike earlier immigrants, Latina/os will not assimilate because they are "comfortable with their [*708] own culture and often contemptuous of American culture." n154 Mexicans threaten our "Anglo-Protestant culture" because
Latina/os (or Mexicans) will not assimilate as other ethnic groups have done in the past. n155 The American dream is one
created by an Anglo-Protestant society; there can be no "Hispanic" version, or "Americano dream." n156 The large immigration from Mexico, a culture so fundamentally different from Anglo-Protestant culture, threatens polarization. n157 Unless this immigration is stemmed, America will be composed of "two peoples with two cultures." n158
Huntington's alarm-raising essay illustrates both competing cultural visions and ethnic prejudice. What he objects
to is that the new second generation of Latina/os is assimilating or acculturating in its own manner, and rejecting the
"melting pot" assimilation. n159 The Huntingtons of this world, of which there are many, view melting pot assimilation as
the only way by which immigrants can show their civic loyalty and commitment to and conformity with American culture (the kind of "America we have known for more than three centuries"). n160 But as well, Huntington is expressing
ethnic prejudice, because he accuses Latina/os of "refusing to assimilate," without any empirical evidence, and this refusal, he claims, threatens the stability of the majority culture.
Each wave of new immigrants has chosen to incorporate itself into the American mainstream in its own way. n161 In
America, a nation of immigrants, each individual immigrant family has made choices: whether to maintain traditions
from the homeland; to opt for a new national identity or to cling to the national identity of the homeland; to abandon
religious beliefs learned in the homeland or become secularized America-style; to insist that their children remain emotionally and linguistically linked to their parents through language, religion and tradition, or to let them be American
children where their choices are not bounded by their parents' views of what is possible. n162 To condemn one group of
immigrants for making a set of choices that another set of immigrants [*709] would not have arguably misperceives
the nature of the immigrant experience and how deeply personal it is. In Rawlsian terms, n163 for one group to impose
upon another its way of being is deeply oppressive and anti-liberal. n164 Each group of immigrants must come to terms
with becoming an American - within its capacities and its histories. Huntington and those like him seem to reject
Latina/o immigrants simply because they are too numerous. n165
The Huntingtons of this world, because they are in a position of political dominance and numerical majority, can
react to what they perceive to be immigrants' "wrong choices" by using their majority power to enact ordinances and
laws that reassert their dominance. When majorities perceive "a direct challenge to the normal order of things, to ideas
deeply embedded in American civic culture," the reaction is to silence minorities. n166 Whenever group identity dynamics
are triggered, the results are negative for minorities, indeed because they are the minority. n167 These are the politics of
"raw majoritarianism."
LatCrit has fashioned a way out from this seeming stand-off. In the Second Annual Jerome Culp lecture, memorialized in this symposium, Professor Francisco Valdes challenges a series of "Big Lies." n168 He states that those who would
interpret American democracy as "majority wins" democracy, or "raw majoritarianism," set the stage for today's backlash kulturkampfs. n169 He refuses to legitimate a restrictive version of democracy; rather he would point to the Founders'
preoccupation with the "tyranny of the majority" and republican principles that posit that majority impulses must be
checked. n170 Further, Valdes argues, that at the core of American republicanism is the principle that democratic institutions should not be controlled or "molded in the image ... of elitist rulers." n171
The "Mexican problem" can be reframed. In post-9/11 world, when we fear "aliens in our midst," Americans want
to be assured that the immigrants who now share their space have adopted key civic values. n172 Civic, not cultural, incorporation is required. Immigrants must incorporate the ethic of being loyal to American political values of democracy,
mutual tolerance, and obedience to the rule of law, and conform to American understandings of "human equality and
popular consent, and ... religious liberty." n173
If loyalty to American citizenship and values is the entry fee into American political and civic society, then arguably the 2006 pro-immigrant marches [*710] have shown that the majority of Latina/o immigrants are willing to pay
this price. In the pro-immigrant marches, many first and second generation Latina/o immigrants draped themselves in
the American flag, sang the American anthem, recited the pledge of allegiance, and declared "We love America." n174
Perhaps the quid pro quo is that the majority become more tolerant and will be willing to turn away from the politics of fear to the politics of trust.
VII. Going Forward the LatCrit Way: Building Bridges, Creating New Communities, Reframing the Dialogue
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How should the conflicts of ongoing shifting demographics be solved? The answer lies in touching base with what
LatCrit theory has established as its jurisprudential method. In the LatCrit X Afterward, Professors Berta Hernandez
Truyol, Francisco Valdes, and Angela Harris offer a detailed description of LatCrit as an academic movement and intellectual effort. First, LatCrit posits four functions: (1) the production of knowledge, (2) the advancement of social transformation, (3) the expansion and connection of antisubordination struggles, and (4) the cultivation of community and
coalition. n175 Second, in fulfilling these functions, there are seven guideposts (challenges and/or tools to be aware of or
have in mind): (a) recognize and accept the political nature of legal "scholarship" despite contrary pressures, (b) conceive ourselves as activist scholars committed to praxis to maximize social relevance, (c) build intra-Latina/o communities and inter-group coalitions to promote justice struggles, (d) find commonalties while respecting difference to chart
social transformation, (e) learn from outsider jurisprudence to orient and develop LatCrit theory and praxis, (f) ensure a
continual engagement of self critique to stay principled and grounded, and (g) balance specificity and generality in LatCrit analysis to ensure multidimensionality. n176
First, LatCrit's interdisciplinary approach offers a way to understand backlash initiatives and ordinances as an ongoing and dynamic social and political context. Racial and ideological conflicts lie just below the surface in pluralistic
democracies. Conflicts, particularly those rooted in race, ethnicity, religion, and class, do not go away. It may be more
realistic to manage them. LatCrit and critical race theories are invested in finding that common ground. For example,
Eric Yamamoto's work on racial reconciliation focuses on healing in going forward and in acknowledging the harms
and injuries. n177 Fran Ansley's work on social movements emphasizes framing and reframing cultural and class conflicts
to find common humanistic ground. n178 I have advocated a judicial interpretive method that opts for creating space for
greater political dialogue [*711] in order to help majorities and minorities wrestle with ideological difference issues.
n179

Most of the contributions in this symposium fall in the "rights" strain of critical theory. n180 They aim to refashion
legal doctrine so that it becomes inclusive of minorities' rights and perspectives. All of the contributions to this symposium dealing with culture and language reject monocultural visions in favor of multicultural coexistence. As well, the
Second Jerome Culp lecture, delivered by Francisco Valdes and memorialized in this Symposium, presents a cogent
"OutCrit" attack on the "Big Lies" that dominate constitutional interpretive theory. n181 It is an alternative view well
worth digesting and ingesting.
LatCrit also focuses on the particular. n182 LatCrit XI offered a new format within the conference in which academics and lawyer activists had the opportunity to collaborate in future projects. n183 When academics meet and work with
social action litigants, the synergy can be impacting. Civil Rights lawyer Maria Blanco solicited help in thinking
through how Latina/os and African Americans could forge better coalitions in the fight for immigrant rights. Hector
Villagra asked the participants to spend time on how preemption doctrine could be used to attack local backlash ordinances. Joaquin Avila encouraged the professors to use their research to "fact-find" in potential voting rights projects
litigation.
Building bridges and coalitions occurred when LatCrit XI opened its academic doors to the local community by
creating a "local track," sponsored by the Nevada Immigrant Resource Project and the University of Nevada, Las Vegas, to encourage a dialogue of what immigration has meant to the local community. This "conference within the conference" project brought into the LatCrit venue over sixty members of the local community. The conference was a
venue for the production of local knowledge and a place where local activists could become informed by the insights of
LatCrit academics.
One last thought: I believe that Latina/os and immigrants are in the midst of a historic social movement. As this issue goes to press it is unclear whether this Congress will be able to enact politically "comprehensive" immigration reform. Yet immigration reform that is proportional, just, and humane will do more to "advance social transformation"
and "expand anti-subordination struggles." Steven Bender reminds us that advances in civil rights have happened when
social action litigation complemented a social movement; for example, the civil rights revolution of the 1960s, or the
expansion of farm workers' rights under Cesar Chavez's leadership. n184 This grass roots movement has the potential to
do something that a law review article can never do: get to the roots of [*712] the immigration dysfunction that has left
cultural and ethnic minorities vulnerable to the politics of domination and backlash. Should LatCritters stand by and
watch? This may be time to abandon the academic mantle and "cultivate community and coalition."
Legal Topics:
For related research and practice materials, see the following legal topics:
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GovernmentsLocal GovernmentsOrdinances & RegulationsImmigration LawAdmissionSelection SystemGeneral OverviewImmigration LawDuties & Rights of AliensEducation
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