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SUMMARY:
... There has been a lot of talk recently, and especially among the very thoughtful participants in LatCrit X, about the
crises created by, or resulting from, economic globalization . ... All three suggest that economic globalization will have

significant negative effects on the position of the nation-state as the foundation of world order and suggest a revolution
in the current world order based on a "all nation-states are formally equal" system in which the community of such
equal states together serve as the foundation of law making in the global system of political governance. ... States con-
tinue to play a dominant role in governance, but only the most powerful of states will reserve to themselves the full
range of power and authority to manage global governance in partnership with transnational non-governmental actors -
such as economic, religious and social organizations. ... Like the first perspective, the path to collision between global-
ization and the state system is straightforward: ... The current system of globalization represents the culmination of the
Westphalian state system of global governance. ... With this perspective, the system fostered through economic global-
ization appears not as a means to a web of governance by collections of "the best," but as a means to the perpetuation of
the rule of a narrow band of the richest states for their own benefit. ...

TEXT:
[*141]

There has been a lot of talk recently, and especially among the very thoughtful participants in LatCrit X, ™ about the
crises created by, or resulting from, economic globalization ™. Globalization brutalizes not only the people of the
[*142] developing world, ™ but may also adversely affect many - especially subordinated populations - in the developed
world. " Globalization has a great detrimental effect on the environment, especially on the bio-diversity necessary to
minimize risk of famine. ® And, of course, its foundations " may just be plain wrong " - and deliberately so. ™

I will focus here on another great crisis proceeding spawned by globalization: the crisis of the state and state system
as the foundational form of global political organization. The contours of the debate about the effect of globalization on
the global state system are well known. ™ Perhaps less well understood is the way in which major views of globalization
all tend to posit the end of the state system. The result does not change even when considering state friendly conceptions
of globalization. More interesting still is that even the great anti-globalization perspectives do little to defend the tradi-
tional state system. Whatever the form of opposition, each essentially posits a global system in which the state plays a
subordinate role.

For purposes of this paper I broadly describe the relationship between globalization and nation-states from three
perspectives. The first applies the logic of [*143] the so-called Washington Consensus of private economic transac-
tional neo-liberal globalization to examine its consequences for the nation-state. "'° The second applies a more tradition-
ally state-centered and international relations based analytical perspective to the consequences for the nation-state for
the current form of economic globalization. ™' The third examines globalization's effects on the nation-state from the
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analytical framework current in certain parts of the developing world, as well as among some major Western religious
institutions, which takes the form of a moral and political critique of Western led economic globalization. ™

I will show how all three perspectives ultimately posit the same consequence for nation-state systems. All three
suggest that economic globalization will have significant negative effects on the position of the nation-state as the foun-
dation of world order and suggest a revolution in the current world order based on a "all nation-states are formally
equal" system in which the community of such equal states together serve as the foundation of law making in the global
system of political governance. Each perspective differs only in the nature and form of the new global system that will
replace the now traditional system of political governance. In the first view, all states ultimately suffer the same fate,
though perhaps not all at the same time, as political power becomes more diffuse and shared among political, economic,
religious, scientific and other communities. " The second and third produce a perversion of the state system with a few
hyper-states acting as the driving force of international norm making over an amalgamation of other actors, including
states, and other political, economic, scientific, religious and related communities. "*

All perspectives also imply that an Aristotelian form of aristocratic governance will result at the global level be-
yond the nation-state level - in which a few states will effectively govern for the community of nations, subject to a set
of norms that transcend national boundaries. " The first suggests a more vestigial role [*144] for all states and the rule
of amalgamations of private and public power, the characteristics of which will be determined by the aggregate desires
of individuals pursuing private benefit. In effect state and non-state actors will share more equally in increasingly broad
areas of global governance. This is the sort of governance that can usefully be seen as corresponding roughly to an Aris-
totelian notion of aristocracy. "

The second suggests a substantially larger role for some but not all nation-states, but views this transition as bene-
fiting all people. States continue to play a dominant role in governance, but only the most powerful of states will reserve
to themselves the full range of power and authority to manage global governance in partnership with transnational non-
governmental actors - such as economic, religious and social organizations. This roughly corresponds to Aristotle's no-
tion of oligarchy - a flawed aristocracy. "’

The third perspective indicts this transition to globalization as the embrace of multiple systems of subordination:
racial, economic, ethnic, social, political, and the like. In this view, certain powerful members of the community of na-
tions will appropriate for themselves not only all of the power, but also all of the benefit of power for themselves to the
detriment of others. I provide context for this assertion by looking briefly at the current debate over sovereign debt and
its amelioration. This perspective suggests that globalization roughly takes the form of Aristotle's aristocratic or even
monarchial tyranny. ™*

But the processes I describe, in which every variation appears to claim the Westphalian state as a casualty of glob-
alization, is both messier and more complicated than the three models of crisis suggest. I end this essay with a nod to the
messiness, which serves as my fourth perspective. Simultaneously developing alongside globalization, or surviving its
ascendancy, are other systems incompatible with, and likely to engage in conflicts for dominance with, both the current
Westphalian state system and the ascending system of globalization. These competitor systems will challenge not only
the dominant system (or at least systems perceived as dominant), but also will likely engage in sharp conflict with each
other as well.

The threats from these incompatible systems arise primarily from three [*145] sources. The first include alterna-
tive universalizing systems of global organization, based principally in religion. The second include non-religion based
universalizing systems in decline, principally the Marxist-Leninist vision of the past century. The last set of threats to
globalization is based on a desire to advance divergence, and includes a number of anti-universalizing and anarchistic
systems, groups and individuals. These include everything from anti-globalization groups, eco-activists, old-fashioned
Westphalian state system isolationist conservatives, anarchists, and ethno-nationalists. Ironically, it is from within this
last group that the greatest defenders of the current state system are drawn.

Irony, in this case is also laced with perversity. It seems that the only defense of the traditional state systems is es-
sentially reactionary and increasingly anachronistic. The current nation-state system thus seems to have few real de-
fenders. " The consequence for the traditional state system appears to be the same, whatever the form of globalization
embraced, from the most benign to the most aggressive, and whatever the character of opposition to globalization en-
dorsed. The attachment to a particular nation-state bounded by a finite territory no longer appears to be the critical fac-
tor in the debate about globalization.

I. Neo-Liberalism and the Crisis of the State
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The internal logic of the current form of globalization, especially in its reductionist form known as the Washington
Consensus, points to the end of the state as the highest, or at least the central form of the organization of power, and its
replacement with a diffuse system of governance made up of horizontally and vertically integrated spheres of private
and public law. ™* Washington Consensus globalization is driven by nations representing the dominant economic pow-
ers and their financial instruments - the International Monetary Fund and the World Bank. Washington Consensus free
market globalization posits that growth can occur only in a tightly integrated global economy, founded on trade liberali-
zation, privatization, and macro-stability. ™' Micro-stability will always come - in the long run.

[*146] Washington Consensus globalization views regulatory institutions - like the nation-state - much the way
Enlightenment philosophes understood God, as the great clockmaker whose function was limited to delineating the pa-
rameters under which individuals could freely and fairly optimize their condition. In the parlance of economic global-
ization, the state functions best as a sort of foundational or meta-enterprise, providing the stability through which private
ordering can fuel wealth, by reducing transaction costs and costs of information, and by policing the system to ensure
that all parties play by the same set of aggregate wealth maximizing rules. And all nation-states, of course, must police
private transactions in accordance with the same set of rules derived from a universally applicable set of norms. Regula-
tion - in a sense, the exercise of sovereign power reflecting the will of a political community - is transformed into a min-
isterial act. Substance has been determined outside the nation-state. Local law making may add local color to the mix,
but modifying core objectives is out of bounds. Regulatory differentiation, except at these margins, is punished, princi-
pally in two ways: by the inexorable operation of the universal laws of economic behavior, and more immediately, by
the community of states conforming their behavior to this model.

Taken to its limit, this system suggests that the nation-state - as an independent actor reflecting a political will de-
rived principally from within its borders - would be transformed into a new form of a political institution. The principal
characteristic of this new form would be dependence. The nation-state would be reduced to the status of a dependent
actor implementing the will of a community of non-resident actors controlling a normative structure over which a state
has little control. The state, as such, operates in vestigial form. Its outward form remains unaffected - flag, regional cui-
sine, language, religion and the like remain bound by place. But its power is drained away. States become hollow, as
part of a global system in which organizational power is transferred and shared among a new set of actors. In extreme
form they might even come to resemble places like Somalia today (but perhaps with less violence). ™

Ironically, the state has been an active participant in its own demise. Globalization, after all, originated in the politi-
cal power of states, and was given life by states. But globalization, as implemented ideology, ™ has jumped the borders
of states and assumed a life of its own. ™ It has developed to such an extent that, as [*147] immature as it may be, ™’
globalization may already threaten even its creators, the great economic powers of the world today, by its logic and con-
sequences. The process mimics, in ideological form, the pattern of concentration of power within both American and
European federalism. ™ The implications of the current form of economic globalization suggest a development path that
puts it on a collision course with even the most nominal idea of the state system. This path to collision is fairly straight-
forward:

1. States create or embrace an ideology of organization. For our purposes, that ideology is represented by the Wash-
ington Consensus, or "neo-liberalism," or some other or similar set of terms, all of which identify the same set of ideo-
logical structures. It is this ideological element that distinguishes current economic globalization from past state cen-
tered systems of competition for advantage:

"Globalization began to be represented as a finality, as the logical and inevitable culmination of the powerful tendencies
of the market at work. The dominance of economic forces was regarded as both necessary and beneficial. States and the
interstate system would serve mainly to ensure the working of market logic... . Globalization became an ideology." ™’

As ideology, globalization assumes a position similar to that of religion - something inevitable, unavoidable, and lead-
ing to a fairly predictable and necessary change in global human communal organization. "* The ideology of globaliza-
tion, like its religious rivals, offers to its adherents the path to attain as close a level of perfection as possible within
communal organization. "’

2. This ideology produces systems of governance, justified on increasingly [*148] universal or absolute terms. In
this case, and ironically, it suggests a focus on economic rather than social or political norms as the highest source of
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organization. It values private over public transactions, webs of contract between individuals or freely formed groups
over political regulation, and on markets rather than on political communities. It separates markets from states.

3. Starting from slightly different places, these systems, grounded in variations of a singular ideological base, con-
verge. Indeed, the history of law in the West, explicitly since 1900, has been one of convergence and a search for the
one true and universal truth reflected in a single form of law "getting it right" That should be applied all over the world.
Since the mid-20th century, legal convergence has been aided by a number of unlikely allies. In the economic sphere,
for example, convergence has been the object of the transnational business community, civil society human rights ac-
tors, and the international community. However, though all groups seek globalization and convergence, they differ quite
substantially on the context and focus of that convergence. Civil society human rights actors and the international com-
munity have focused on regularizing norms governing markets for labor. * But the transnational business community
resists this form of convergence, preferring to leave such regulation to individual states, even if the certainty and pre-
dictability of labor regulation convergence might even reduce the administrative costs of dealing with multiple labor
market rules enough to justify the added costs of wages and benefits that are the object of human rights community
driven labor law internationalization. ™' The business community would prefer to focus on convergence of business
practices. " But this is of less interest to civil society human rights actors. Likewise, all groups believe that conver-
gence of the practices of transnational business enterprises is important. But again, there is no agreement on the form or
objects of this convergence. ™*

4. Convergence has produced a sense, perhaps even a belief, in the [*149] autonomy of the rules or norms on
which convergence is based. A transnational autonomous system implies hierarchy in which states become more and
more like the actors they initially regulated. States lose their primacy as the apex of regulatory agency and become just
another institutional producer of law among multiple horizontally related regulatory systems. States become more often
objects of transnational systems than the source of their regulation.

5. Powerful states see in such systems a means of projection of national power and are willing, on that basis, to tol-
erate autonomy as fundamentally connected to state interests. Resistance emerges from those left behind. The seduc-
tiveness of globalization for states thus lies in their inability to understand its fundamental nature in terms other than
those of traditional state power.

6. Systemic autonomy through convergence also tends to provide a basis for the autonomy of non-state actors, criti-
cal to the implementation of global systems of private activity. Rules governing merchants, for example, have become
more independent from the commercial rules of particular states, especially with respect to transactions that cross bor-
ders. ™* Corporations that own themselves, "* markets that are self regulating within the bounds of transnational rules,
and non-state actors free of the constraints of regulation by a particular nation-state become more common and impor-
tant. ™’

n36

7. Institutional and systemic autonomy must be preserved. Preservation tends to produce institutions, in this case
transnational institutions for the regularization, harmonization, integration, and ultimately, the enforcement of the norms
and the systems it produces. This reinforces autonomy and suggests supremacy.

8. The system, as well as the non-state and non-public actors critical to its implementation, are initially dependent
on state support. Corporations are excellent examples of this initial dependence on the state; multinational corporations
show that independence of states is possible even for economic organizations nominally beholden to political units (like
states). No system, or transnational actor can emerge independent of the states that produced it. But such systems and
actors, whose [*150] objectives or horizons cross the borders of the entities which created them, seek autonomy within
the fields of their activities.

9. State support, once critical to the organization and functioning of non-state actors, becomes secondary, and sys-
tems move toward self-regulation once such non-state actors can institutionalize their transnational structural elements.
In this case, systems of transnational economic and regulatory organizations become the foundation for such regulation.
"% When well enough developed, the participants themselves have incentives to enforce the systems themselves, and
even greater incentive to preserve the autonomy of the systems created. This is made possible in part by the fluidity of
borders. " States can impede but seem unable to reverse this fluidity.

10. The original world system is thus turned upside down. States can now reinforce the system - a system whose
operation and normative structure is beyond the control of any of them - or run the risk of isolation or irrelevance. Some
states enable and some states resist the devolution of authority implied by economic globalization. "Public policies have
significantly influenced the character and pace of economic integration, although not always in the direction of increas-
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ing economic integration." ™ Isolation becomes riskier in a world in which its costs can be great - from the loss of ac-
cess to capital to the inability to purchase and sell goods beyond the national borders; Cuba provides a great modern
example of a nation-state willing to take on those costs. ™' And isolation may, in any case, be impossible where agita-
tion for domestic change can be made relentlessly from outside the state through global media and the parallel devel-
opment of a global culture.

The global community can leak into even the most isolated state, in one form or another. Even where its effects can
be quarantined, knowledge of a world "outside" will invariably color the shape of things within even an isolated state.
Even North Korea is affected by globalization, if only by way of the tremendous amount of state resources devoted to
keeping global culture out and the North Korean population in, resources that might otherwise be spent on food, or eco-
nomic development. Nonetheless, states do not come to this naturally - even the most willing will seek to bend the sys-
tem to its purposes - and thus the relationship of states to economic globalization will vary significantly across the
globe.

11. Absent a rejection of globalization in any form, and at its limit, the state as an independent and superior entity
eventually would be overcome. "The primary [*151] function of management of the traditional public realm ... has
gradually come to be ... the maintaining of the conditions required for the well-being of the economy, including, above
all, the legal conditions." ™ States might become subordinate parts of global systems of administration, much like cor-
porations today are important subordinate parts of national systems. Alternatively, states might be replaced by a now
fully autonomous and superior set of self-enforcing norm systems.

12. Note the nature of the newer subordinate role of the state in this meta-system: States serve as the administrator
of labor - though not of the labor markets that themselves have become part of the global economic matrix. ™ The state
in this role may be compelled to use its police and tax powers to maintain an efficiency maximizing population. ™ But
even these powers can be taken from the state.

Consider three possible alternatives currently in development: First, the creation of joint ventures for police opera-
tions - such as the creation of private military forces in places like Africa to provide security as well as order among
employees - provide a glimpse of this reality. ™ Second, the creation of centralized and autonomous entities controlled
by private webs of economic and other non-state actors for the maintenance of order suggest that even the police power
of the state can be privatized. The great success of the Pinkertons in the 19th century provides an in-state template for
transnational versions of security corporations now beginning to operate in zones of combat throughout the world. The
successful testing of the ability of private corporations to meet some of the military needs of even the most powerful
states - in places like Iraq and New Orleans - provide a glimpse into that future. ™ Third, clusters of economic actors or
other non-state actors raise their own security forces that begin to act like the private armies of the pre-modern age and
are used both to maintain order and as an instrument of economic competition. The nature of the civil wars in mineral
and diamond rich Central Africa contains hints of this possibility among the non-state actors competing for control of
the diamond [*152] mines for revenues and competing with the state for political power. ™’

13. The state, as a vestigial enterprise, may also remain as the focus for those elements of non-global society left
behind. Globalization's refugees, those left in a world of the purely local, may be regulated by a state shorn of power
over much else. States, especially states in the developing world, now serve as additional tools in the complex game of
international economic advantage rather than as independent actors aggressively defending their own interests. An ex-
cellent glimpse into this reality can be gleaned from a history of the maritime industry's constant search for flag ports
among nations eager to revamp their legal system for the economic advantage of much more powerful non-state actors.
The Bahamas, Liberia, and similar states provide great case studies of this effect.

14. In a world in which the economic becomes the basis of human organizational ordering, and the political be-
comes secondary and local, the state remains a locus of activity important to this aspect of communal organization, the
limits of which are now determined not by political or even moral will, but by the norm structure of economic founda-
tions. These economic foundations begin to appear suspiciously deterministic. But now, rather than leading down the
road predicted by Marx, economic determinism leads to the Eden of a neo-liberalist world order. ™*

The debate over sovereign debt provides an excellent illustration of the effects and consequences of this emerging
and incomplete global dynamic. The governing ideology would posit that when private enterprises fail, they must be
subject to reordering under rules meant to minimize the risk of aggregate loss to the economic communities within the
state. But within this emerging system, regulatory bodies, like the state, are also subordinate to, and serve a higher mas-
ter. Each state is bound by the rules of a community of states that has acquired an autonomous personality constituting
all nation-states as a singular body corporate. This international community is meant to be superior to any of its con-
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stituent parts and is [*153] charged with providing stability through which state ordering can fuel wealth for its citi-
zens.

When states fail (when they cannot pay their own debts), they too ought to be treated like any other failed enter-
prise and be made subject to rehabilitation rules imposed by the community of states and global financial instrumentali-
ties (principally the International Monetary Fund). Those rules have recently taken the form either of a strong contrac-
tarianism, requiring implementation of the terms of sovereign debt instruments, or of a state enterprise-type bankruptcy
standard, imposing a stay on debt collection efforts, broad enforcement of absolute priority, creditor approval of the
proposed reorganization plan, and well protected new interim financing pending restructuring. The IMF has recently
suggested a more powerful implementation of the state bankruptcy mechanism through Anne Kreuger's proposal to cre-

ate a "Sovereign Debt Restructuring Mechanism" in which the IMF would serve as a sort of bankruptcy court for states.
n49

The focus of this perspective internalizes the foundational norms of the emerging system. Its focus is essentially
economic rather than social or political. The object is to provide a mechanism through which the state can correct its
failures and resume its role as a clock maker, while protecting the market for private and public debt, and while maxi-
mizing protection of creditors (states and institutions). Risk is allocated to the state's "equity holders" - its citizens and
local enterprises. The state is expected to pay its debts by using its citizens' wealth (through taxation) or by selling its
assets.

This easy movement from economic globalization to the corporatization of the state suggests at least the outer
framework of a system in which state power must give way to the center, and the political will of national communities
must give way to the greater good of supra-national norms. This argument is not grounded in any particular quarrel with
the general parameters of economic globalization or with the Washington Consensus in particular. It merely suggests
one of the great collateral consequences of the construction of a system of supra-national economic norms on the state
system previously (more or less) in place.

From an Aristotelian perspective, globalists might argue that this consequence is for the greater good. The princi-
ples of economic globalization can be put in place on a global scale with the Aristotelian aristocracy. ™ In a world in
which nation-states, non-state actors, individuals and others operate on more or less equal terms, and where the object of
each is to act for the benefit of the community of actors, then the mechanics of the principles of free and open markets
will tend to ensure that governance will always wind up "in the hands of the most worthy citizens." "' The most worthy
may, but need not always, consist of nation-states.

[¥154]

II. State Power Convergence and the Crisis of the State

Clearly, I have gone out on a limb with what can be justly characterized as divination in the form of an explanation of
global dynamics under the regime of economic globalization ascendant. It is a perspective, perhaps, that is too much
derived from an observation of the consequences of modern internationalism on the smaller, weaker and poorer states.
There are certainly other ways of looking at the problem. Consider an example drawn from a perspective that more real-
istically reflects the interests of the conduct of larger, stronger and richer states. > But like the other understanding of
globalization, this perspective also points to the end of the nation-state as the highest, or at least as the central, form of
the organization of political power. This perspective also suggests the rise of a similar substitute - a diffuse global sys-
tem made up of spheres of public law centered on political units and private law centered on other amalgamations of
economic, social and religious power. " Like the first perspective, the path to collision between globalization and the
state system is straightforward:

1. The current system of globalization represents the culmination of the Westphalian state system of global govern-
ance. Globalization does not threaten that system of state-centered governance. Instead, modern globalization imple-
ments a state-dependent internationalism that seeks to privatize much human activity, but which retains for the states,
individually or as a whole, the ultimate regulatory power over such privatized activity, as well as power over the entire
system.

2. Globalization, however, draws into sharper relief a natural distinction among nation-states. States thus fall within
two broad categories. The first, with fewest members, are the great states, all distinguished by their wealth, power and
influence. This group includes the United States, Japan, the European Union, Russia (eventually) and China. Group
membership is not static; the marginal great powers may decline as a result of inter-state competition, and others may
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join them - Brazil for example. The second category of states, and the one with the greatest number of members, is
made up of the remaining states. These states are distinguished by their lack of power, wealth, and influence, relative to
first category states. More importantly, power in these states tends to be undermined and subverted by first category
states.

3. Globalization thus serves as the cover for a very traditional attempt by powerful states to project their power for
the benefit of their citizens. Modern [*¥155] economic globalization represents a more successful and insidious form of
imperialism and subordination.

4. The critical contests between the great states today is for control of resources and control of markets. Second or-
der states may possess these resources and markets, but increasingly will lose control of both. For that purpose, first
order states will use a variety of indirect techniques of domination, from the implementation of international and re-
gional economic agreements, to naked political and economic pressure. "*

5. These contests are fought through agents. The best known of these agents are large economic organizations. "

But other private entities can also serve, including NGOs, transnational private voluntary regulatory authorities, stan-
dard setting bodies and the like. As long as transnational agents continue to repatriate money or power or influence,
back to the home state, they serve their purpose.

6. Economic organizations serve as a basis for extensions of state power through the mechanics of exploitation of
weaker states, and the subversion of smaller economic groupings and cultural assimilation to a set of ideological norms
through which the victims happily participate in their own subordination and exploitation - the norms of modern eco-
nomic globalization.

7. The system is based on the maintenance of a hierarchy of states and the use of private entities instrumentally to
assert and maintain state power. Internally, this form of state power is asserted through the use of the police power. ™
Excellent examples include the prosecutions of Worldcom in the United States, Parmalot in Italy, Royal Ahold in the
Netherlands, and Yukos in Russia. ™’ Externally, this form of state power is asserted through the extraterritorial applica-
tion of internal rules. [*156] The antitrust rules of the United States, or the competition rules of the European Union
provide good examples of this impulse to extraterritoriality. ™*

Other areas of extraterritorial application of state rules have been suggested as necessary to solve transnational
problems. ™ They are also asserted through the construction of a system of international law and organization meant to
serve the interests of those states at the top of the hierarchy, as well as through systems of strategic bi-lateral treaties
favoring the powerful. The recent efforts by the United States, through bilateral treaties, to exempt itself from the appli-
cation of the Rome statute, are a recent case in point. "

8. In either case, globalization will usher in a new world order of caricatured states in which adherence to the forms
of the traditional state system will serve as a cover for a global system operated by a corrupted aristocracy - an Aristote-
lian oligarchy - of super states and associated non-state actors. In the process, globalization will institutionalize - that is,
it will create - a sort of "rule of law" normative system for nation-state equality.

9. This system will be marked by several important features:

A. First, among the most powerful states, the character of state organization will expand beyond recognition as
these states assume power with no parallel, over political and economic communities.

B. Second, among the rest of the states, the character and nature of state power will shrink dramatically. These hol-
low states will have limited practical authority and function essentially like special purpose corporations. ™'

C. Third, power will devolve to the so-called private sphere as agent of the first category states and competitor to
the second category state, or there may be mergers of the last two (small states and private entities). Private actors, as
agents of the great states, may well assert more power than the smaller hollow states.

D. Fourth, authority and sovereignty will become more diffuse and thus less based on traditional notions of territo-
riality - to the benefit of the great states whose status will increase, and to the detriment of the other emerging hollow
states, [*157] that will tend to lose coherence as autonomous, superior and independent actors. "

In this version, as well as in the first, however, the great international bodies, like the IMF, continue to foster a
process in which only a few states exist, and the rest serve as amalgams of partial authority for the benefit of a system
designed to increase the wealth and authority of first category states. Even the United Nations provides a hollow vehicle
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for the appearance of participation in a world in which only a few states speak with authority and the rest survive as
they may. The point here is not that it is or is not a lamentable state of affairs. The point is that a system with these
characteristics will inevitably produce a crisis of the state. In this case, the crisis differs from the prior version only with
respect to the character of what emerges from the mature system.

In this version the international system does not lose its focus on the political or on the importance of political
communities, but it is more nakedly hierarchical and the hand and dynamics of state power is more apparent. The world
is divided into two, in which traditional notions of state power are perverted - first, to maintain states as bloated versions
of the ideology of the traditional nation-state, and second, to create a large class of hollow states, in which the form of
the state is preserved but the substance has fallen away. "

State debt and its control through a private law-based bankruptcy ordering serves to both reduce the authority of
state actors to the level of non-state economic enterprises (already the instrument of first order states), and to enhance
the power of the first order states to control these reduced-in-power entities. The regularization of debt repayment, and
the blending of patterns of regularization tend to provide incentives to blend the form of the nation-state, at least at a
certain level, with that of the corporate collective. Distinctions in the culture of sovereign debt, between the super states,
for example the United States, and smaller states, for example Nicaragua, also serve to cement the distinction between
the different classes of nation states emerging from the system of globalization based state domination.

Even the notions of "odious debt" and debt forgiveness can be used to the disadvantage of the recipients of this lar-
gesse. Perversely, the rise of the possibility of repudiation on the basis of an odious debt doctrine has made it more dif-
ficult for creditor states to forgive debt. Debtor nations become suspicious that such forgiveness offers are motivated
solely by a desire by creditor states to avoid exposure of possible connections between creditor states and governments
[*158] implicated in violations of national or international laws and norms. " Moreover, forgiveness on these terms
provides a means for creditor states to retain power to control forgiveness so that it remains an extraordinary act con-
trolled wholly by creditor states. Debtor states are reduced to begging for debt forgiveness. And thus, forgiveness on its
current terms retains the hierarchies of power and dependence that serve to perpetuate the power disparities between
states.

With this perspective, the system fostered through economic globalization appears not as a means to a web of gov-
ernance by collections of "the best," but as a means to the perpetuation of the rule of a narrow band of the richest states
for their own benefit. In this sense, globalization provides a framework for the perpetuation of an Aristotelian oligarchy
- a corruption of governance. " In this perspective, the Westphaian state system itself, at its limit, implies corruption,
where status (as a nation-state) does not guarantee equality within the community of states.

II1. Globalization Critiques and the Crisis of the State

Current forms of resistance to either version of this modern globalization reveal their impotence, as well as the power-
lessness from which these forms of resistance spring. Opposing the dominant vision are a cluster of anti-corporatist vi-
sions articulated by a variety of global actors from ideologues like Fidel Castro of Cuba and Hugo Chavez of Vene-
zuela.

The basics of this view are also easy enough to summarize as a blend of economic determinism and politics, to-

gether pointing to systemic changes threatening the state as an autonomous unit of an international system of states: "*

1. The current global economic system cannot be understood without first [*159] acknowledging the basic politi-
cal context in which it has developed: one must start with the reality of a single hegemonic power seeking to reshape the
world in its own image.

2. The effects of this singular hegemon are global, and dominated by a political ideology - an ideology of neo-
liberalism - masquerading as a neutral and apolitical system of governance. Ideology, in this context, must be under-
stood as proxies for assertions of military and political power. It is the essence of the new mechanics of imperial power
and its most visible manifestation.

3. But neo-liberalism is neither neutral nor apolitical. It masks a singular political aim: (a) to convert the entire pub-
lic sphere into a vast sphere of private activity, and (b) to transform all nation-states into private property on par with
traditional private enterprises, for example, corporations.

4. Within this vast private space, nation-states would serve best as parts of a giant special trade zone. Within this
global special trade zone two primary rules apply. First, no state may extend the public power (for example the power to
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tax) within this zone or its actors. Second, all domestic production is to be eliminated in favor of an export model
grounded in two key concepts: (a) production specialization and (b) over production. The model produces a strong
global zone under the control of the hegemon but otherwise produces state failure.

5. Production specialization eliminates state control over its labor markets. All states participate in a unified labor
system that produces and sustains an immense stratification, not within states per se, but between different forms of
labor. Non-technical jobs are exported to the least developed states. Most advanced and skilled work flows up to the
most developed states. To fill these jobs, skilled labor is imported from least to most developed states while the costs of
educating these workers is effectively shifted down to the least developed states. ™’ As a consequence, the least devel-
oped states are locked into a cycle that requires them to spend capital to produce workers for developed countries. The
most highly trained workers emigrate and do not contribute to the broadening of production or tax base. The least well
trained remain, to be provided for, in many cases, by the state. Thus, within the vast private sphere of globalized eco-
nomic activity, labor is creamed and poorer states are left with high cost populations and no prospect of increasing
wealth.

6. Overproduction amplifies the effects of production or labor specialization. It is tied to consumerism. Consumer-
ism is the cultural arm of [*160] ideological economic globalization. Its aim is to create a singular world culture of
consumption. Consumption, or its desire, targeted at goods overproduced, serve as an inducement for the poorest seg-
ments of the world labor market to continue to participate in their own subordination. It provides a justification for
overproduction. Everyone is induced to believe that with just a little more effort, wealth and the power to induce their
consumerist desires could be theirs. "*

7. Overproduction creates a deliberate misallocation of resources in the name of market efficiency, designed to
transfer the real costs of production from consumers in the richest states to those in the states in which overproduction
occurs. Western conceptions of market efficiency actually mask its political dimension. It is constructed to confirm,
rather than test, the benefits of a system based on overproduction and labor stratification. Overproduction is defined as
competition. The value of overproduction is based on reductions in price. But price reductions are not cost reductions.
Price reductions are in reality no more than cost reallocations to labor (reduced labor costs), the future (fewer re-
sources), and the state (effectively left to subsidize misallocations from current wealth).

8. It is this mandatory subsidy that serves to reduce all states other than the hegemon to a state of economic peon-
age. States must participate in the global construction of the neo-liberal market place. States must pay the cost to subsi-
dize the labor specialization and overproduction that are the key provisions of this system. They are induced to partici-
pate through the coercive power of the hegemon and also because of the strength of the cultural power of consumerism.

But the system produces wealth for the developed states (and principally the hegemon) and substantially limits the
ability of subsidizing states to generate wealth sufficient to pay the costs they are forced to subsidize. States are conse-
quently required to borrow to meet their subsidy costs. Loans come from developed states, from the wealth acquired
through the cost misallocation windfall of the global economic system. Wealth, representing transferred value from the
poorer states, is loaned under conditions designed to perpetuate the inability of poorer states to generate wealth suffi-
cient to pay off their debts. And so states must borrow ever-increasing amounts to pay the subsidy and the increasing
costs of carrying ever-larger amounts of debt.

9. Eventually, states must sell their resources to pay their loans, usually to the creditor states or their agents, the
transnational corporations. Eventually states become hollow - their natural wealth is owned by others, their labor pro-
duces products for others, and they remain obliged to subsidize the system that produces this result. States are stripped
of autonomy. Debt acts like an addendum to national constitutions. In effect, the covenants and conditions of mandatory
debt modify the constitutional structure of a borrowing jurisdiction. Economic policy is diverted from the state to the
creditor. The only authority remaining to the state is over its labor force, from which it can extract wealth, but who
serve global rather than [*161] national policy.

Thus, the current regime of globalized financial markets produce, rather than decrease, poverty because the system
is structured to inequitably favor creditors over borrowers. The economic overlay of the current system masks its politi-
cal realities: sovereign debt has the effect of ceding a certain amount of sovereignty from the borrower to the lender and
its instrumentalities. As a consequence, globalized capital markets are actually slave markets of sorts - where wealthy
states, and the private financial institutions that are beholden to them, purchase rights to control borrower states. The
purpose of ownership is not crude dominance in the manner of 19th century imperialism, but to provide expanded ac-
cess to capital and labor, suppliers and customers, for the economic activities of the controlling states and their eco-
nomic "running dogs." In this view, states may not even rise to the level of transnational corporations. The economic
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determinism of economic globalization reduces states to passive administrators of a process over which they have little
control and are helpless to change.

Clearly, Fidel Castro, the principal source from which I drew the admittedly extreme picture I have painted, has ex-
posed the beast, at least as he sees it. Unlike the other views, however, this posits a tyranny of a solitary super state,
rather than the aristocracy of hyper-states. But this view shares with the others a pessimistic view of the future of robust
and independent nation-states within the context of the critique. It is true that Castro speaks to state sovereignty in his
critique. But he tends to offer this defense of the state only as a foundation for the construction of confederations of (al-
ways) subordinated states organized on the basis of a weaker form of transnational ideologically based regionalism.

This solution, Castro suggests, as the only reasonable counter to the threat of the sort of globalization that does not
accord with his own. " This form of critique offers little by way of instrumental action or ideology to counter the con-
sequences of globalization on the autonomy of states. And why should it? Even this form of critique has as its basis the
fundamental belief of Marxist universalism in the need for states to eventually wither away. " That, more than anything
else perhaps, starkly highlights the power of the social, economic and political movements that are producing the great
crisis of the nation-state as outlined above, and the difficulty of resistance. "'

Thus, this perspective also presents a depressing picture to those who cling to an ideal in which a community of
equal and robust states can live in harmony with globalization - at least as it concerns the future of states capable of im-
plementing [*162] national policy constructed to benefit the collective good of its citizens. "> Whether presented as an
ideology of economic globalization, or as the culmination of the creation of a global community of states with unequal
power, globalization serves to concentrate power in the hands of one powerful state, for whose ultimate benefit, the
global economic system is run. Adherents of this perspective suggest that, in globalization, one encounters the velvet
glove of an Aristotelian tyranny - an imperial system run for the benefit of the United States and its allies. " Subordina-
tion and the exploitation of states are the unavoidable consequence of the economic determinism of modern economic
globalization, however presented.

For those who find the traditional state system useful, for all its warts, the picture does not look good. But emerging
transnational systems, whichever way understood, also produce their own threats. Some of these will pose as great a
crisis in the traditional state system as that outlined above. It is to these threats that I turn to next, if only for a brief
overview.

IV. Threats to Globalization and a Deepening Crisis of the State
Globalization, along any of the lines outlined above, is neither inevitable, ™ nor does it reflect the only form or system
emerging to threaten or reorder the current system of world order. Simultaneously developing alongside globalization,
or surviving its ascendancy are other systems incompatible with and likely to engage in conflicts for dominance with
both the current system and the ascending system of globalization. They will likely engage in strong conflict with each
other as well. To what extent they will succeed or impede the march of forces I have outlined above remains to be seen.

A. Religious Systems

Among the great competing systems are those based on religion. But religious universalism would tend to substitute its
own normative framework for that of neo-liberalism or other competing universal systems. The great battleground here
is ideological as well, pitting the ideology of prosperity against those of obligation or other values. Whoever the victor,
the state as a political entity, would remain subordinate, though this time to the religious normative framework provided
by religion. Many religious systems now increasingly claim universalist aims. I highlight two very briefly:

[¥163]

1. Islam

This ancient and well-developed religion serves as a great example of a potentially competitive universalistic system
rejecting the idea of the nation-state as the highest form of collective expression. "In Afghanistan, no law can be con-
trary to the beliefs and provisions of the sacred religion of Islam." " This system is a national reflection of an ancient
universal system of governance developed within a global community of believers, whose moral and ethical norms, it is
argued, should limit the power of states over their subjects, whether or not members of the community of believers. The
Iraqi Constitution provides both that "The Republic of Iraq is an independent, sovereign nation" " and that "Iraq is a
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multi-ethnic, multi-religious and multi-sect country. It is part of the Islamic world and its Arab people are part of the
Arab nation." " In terms of its legal foundations, the Iraqi constitution provides:

"Islam is the official religion of the State and it is a fundamental source of legislation: (A) No law that contradicts the
established provisions of Islam may be established; (B) No law that contradicts the principles of democracy may be

established; (C) No law that contradicts the rights and basic freedoms stipulated in this constitution may be established."
n78

Moreover, guaranteeing the Islamic identity of the Muslim majority is a positive obligation of the Iraqi state. For oth-
ers, only full religious rights (not identity) are guaranteed. "

It is possible to base a global system of governance, affecting state and non-state actors alike, on Islamic religious
principles and governance norms. Islam dictates religious rules for human conduct. The Quran is the touchstone of the
law of Islam - Shari'a. ™ The Quran is a compilation and codification of the divine revelations that Muhammad received
during his lifetime. By its own terms, the Quran is infallible.

The sunnah of the Prophet serves to fill in many of the gaps left in the Quranic jurisprudence. The sunnah is the
words and deeds of the Prophet Muhammad. Critical to the concept of Shari'a is the ummah or community of the faith-
ful, from which law may spring. But the ummabh is not bound by the political borders of nations, and Shari'a is necessar-
ily superior to any law made by any organ of a nation state. To the extent that such law conflicts with Shari'a, the local
law will be void. Islamic religious globalization is on a different conceptual plane from economic globalization. And
while not necessarily and invariably inconsistent with the behaviors sanctioned by economic globalization, is never
bound by them, especially where there is a conflict with higher law.

[*164]
2. Christianity

A great example of activist Christianity can be found in the public statements of the Roman Catholic Church. For the
Catholic Church, globalization is an object of regulation, through application of Christian principles. "' "Faced with the
grave social problems which, with different characteristics, are present throughout America, Catholics know that they
can find in the Church's social doctrine an answer which serves as a starting-point in the search for practical solutions."
"2 John Paul II, like Castro, suggested a "critical analysis of the world economic order, in its positive and negative as-
pects, so as to correct the present order [and] would propose a system and mechanisms capable of ensuring an integral
and concerted development of individuals and peoples." ™

John Paul 11, like Castro, suggested a "critical analysis of the world economic order, in its positive and negative as-
pects, so as to correct the present order, [and] would propose a system and mechanisms capable of ensuring an integral
and concerted development of individuals and peoples." ™ Again paralleling the language of Castro, the Catholic
Church, in its pronouncements, would seek a recasting of the current global economic system away from markets and
toward development and social justice. " These views are echoed by American prelates as well. "™

Like Castro, John Paul II was no friend of the consumerism that forms an integral part of the global economic sys-
tem contributing, in some measure, to the need to borrow by states least able to afford the debt. *” But unlike Castro, the
[*165] Catholic Church condemned universalism based on Marxist-Leninist ideals. The Church has preferred to cham-
pion its own universalizing vision as an aspect of conversion to Christianity that is, Catholic, religious universalism. "**
The position of the Church was brilliantly described by Pope Benedict XVI when, as Joseph Cardinal Ratzinger, Prefect
of the Congregation for the Doctrine of the Faith, he condemned so-called liberation theology:

"It is only when one begins with the task of evangelization understood in its entirety that the authentic requirements of
human progress and liberation are appreciated. This liberation has as its indispensable pillars: "the truth about Jesus the
Savior;' "the truth about the Church;' and "the truth about man and his dignity." It is in light of the Beatitudes, and espe-
cially the Beatitude of the poor of heart, that the Church, which wants to be the Church of the poor throughout the
world, intends to come to the aid of the noble struggle for truth and justice. She addresses each person, and for that rea-
son, every person. She is the "universal Church. The Church of the Incarnation. She is not the Church of one class or
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another. And she speaks of the name of truth itself. This truth is realistic'. It leads to a recognition "of every human real-
ity, every injustice, every tension and every struggle."' "%

And so, like Castro, within his system, the Roman Catholic Church must continue to witness its faith in these manifes-
tations of economic and social justice:

"In the next two years, we plan to do a lot of work on the debt issue. We will continue to press the World Bank, IMF,
and US government for more substantial relief for the countries that qualify under the new initiative. We will work with
CRS' partners in Africa and Latin America who want to do their own work on debt. We will also support more ex-
changes of bishops and clergy from countries that are deeply indebted." ™*

[*166]

B. Competing Universalist Systems in Decline

Another set of competing systems are grounded in older universalizing systems, once ascendant and now in decline.
These include ideological systems (such as Marxist-Leninist systems), and the traditional systems of imperial rule (mili-
tary conquest and occupation, traditional colonialism). These systems are well known, as are the conflicts between ei-
ther of them and the system of economic globalization ascendant. Ironically, these systems sometimes embrace the third
perspective on globalization, discussed above, as critique, and for support of its alternative universalist vision. It is not
for nothing that one of the last of the great old style Stalinists, Fidel Castro, should be one of the ablest at articulating
that perspective of globalization as American hegemonic tyranny fostering the end of the state system.

C. The Anti-Universalist Challenges

In addition to alternative bases for universalizing political and economic governance, there are systems arising that do
not seek universal control but instead seek disintegration of an ordered or unordered type. Some of these, of course,
serve the cause of first order states, or economic globalization as a universalizing force. Others look to a disintegration
based on a return to the way things were before colonization, conquest, great demographic shifts or the vagaries of his-
tory. They include a resurgence of tribalism (ethnic, linguistic, cultural, racial), indigenous territorial claims, recognition
of great demographic shifts and migration, and anarchy as a system. Some of these forces would work well with a state
system; some are possible only because economic globalization has made the state less necessary as a means of social
organization. Others, and principally anarchist based systems, including "return to the land extremism" and violent anti-
globalization forces are possible only because economic globalization threatens the autonomy of states, and of members
of these groups to more effectively influence them. But even the great establishment documents of modern Western
States - the American Declaration of Independence, the Irish Easter Proclamation of 1916, and the French Rights of
Man - contain discursive elements that continue to inspire separatist anarchist and revolutionary elements. ™'

I have not meant to suggest anything approaching a complete analysis. The interactions of all of these groups are
messy at best, and extraordinarily fluid. I do mean to suggest that the existence of these groups, as well as the others
identified above, make any sort of simple prediction - including predictions about the methodology of state disintegra-
tion - of barely marginal utility. And thus, I have meant to suggest not the actual course of events, but merely point to
the existence of sets of behavioral vectors that appear to take people, and the organizations they are so fond of creating
and manipulating, in particular directions.

[¥167]

V. Conclusion: Nowhere to Go

Under any of these models, the state will effectively fall away for all practical purposes. Yet states continue to appear
to be quite strong. The state's continued utility today does not suggest any vitality in the primacy of the state system so
much as the immaturity of the new global institutional system. The process of change is messy. It is always uncertain.
Its future can only be divined - but its vectors can be discerned. Globalization along the lines suggested, and the crisis of
the state it suggests, is multi-layered, ushering in a new hierarchy of wealth and power based on levels of integration
into emerging global systems. The world is being divided along different, more diffuse, and complex lines. Pockets of
inferiority may exist within as well as outside even the most powerful states. Development will not necessarily be de-
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terminable within the borders of any states, but like other things, may also jump borders. The poor of Appalachia may
have more in common with the slum dwellers of Manila than with the executives and other officers employed in trans-
national economic enterprises who live within walking distance of their homes.

"The contemporary international political economy is actually multi-layered, with distinct "levels' being characterized
by differing patterns of action and interaction. Globalization may provide an effective metaphor for developments at
some levels of contemporary activity, but be seriously misleading at others. Moreover, the differences amongst the
characteristics and dynamics of activity at the different "levels' may well be a major source of future change in the in-

ternational system and, under certain conditions, the actual reversal of current tendencies toward greater globalization."
n92

In any case, the state will be both a player and object of these processes. But the character of that process and its moral
value - whether it is good, bad, neither, or some combination - can vary significantly depending on the perspective of
the judge. Looking at the very same process, agreeing even on the basic construction of the reality of globalization, it is
possible to see three very different events unfolding. From one perspective, globalization is producing something like an
Aristotelian aristocracy of global governance among the state and non-state actors who all serve the law and custom of
the market. From a second perspective, globalization is a process of corruption of aristocracy, producing an Aristotelian
oligarchy on a global scale. This oligarchy, consisting of a few super states, uses globalization as a cover for the satis-
faction of their own desires and perpetuation of their domination over a caste system of inferior states. From yet another
perspective, globalization is the cover for a global tyranny by one hegemon, usually the United States (and its allies), for
the purpose of perpetuating a global system for its sole benefit and to the detriment of all other persons, entities or
states.

[*168] By whatever perspective one views globalization, the state suffers a detriment to its status, in form or effect
(or both). All states cede sovereignty either (1) to a host of actors in the service of the market and the quest for individ-
ual value maximization, or (2) to a few super states who alone exercise traditional state sovereign power in the name of,
and to further the global system, or (3) to a global tyrant seeking indirect global imperium. Those who would challenge
the current system of economic globalization offer little of value to those who would defend the traditional state system,
" either because they seek to substitute another universalist ideology for that of economic globalization, or seek to undo
any sort of political order at all. Whatever the future brings, there is little question that the role of the nation-state will
become more complex, less sure, more diffuse, and more differentiated. The meaning of this change will remain far less
sure - and in that uncertainly lies the possibility for challenge and change.

Legal Topics:

For related research and practice materials, see the following legal topics:
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RightsGeneral Overview
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nl. Tenth Annual LatCrit Conference, Critical Approaches to Economic In/Justice, San Juan, Puerto Rico, October 8-9, 2005 (hereinafter
LatCrit X). Latino and Latina Critical Theory, or "LatCrit" theory emerged in 1995 as a self-consciously autonomous genre of critical "out-
sider jurisprudence." Its "twin goals ... have been: (1) to develop a critical, activist and inter-disciplinary discourse on law and policy towards
Latinas/os, and (2) to foster both the development of coalitional theory and practice as well as the accessibility of this knowledge to agents of
social and legal transformation." Latino and Latina Critical Theory, Saludos, Greetings, Bienvenidas/os, available at
http://personal.law.miami.edu/fvaldes/latcrit/ (last visited March 30, 2006). For my own understanding of this genre, and its application in
the field of law, see Larry Cata Backer, Using Law Against Itself: Bush v. Gore Applied in the Courts, 55 Rutgers L. Rev. 1109 (2003);
Larry Cata Backer, Not a Zookeeper's Culture: LatCrit Theory and the Search for Latino/a Authenticity in the U.S., 4 Texas Hisp. J.L. &
Pol'y 7 (1998).

n2. Thomas Friedman, a leading popularizer of globalization as a system of ideas provides a good, simple, definition of globalization: "The
globalization system ... has one overarching feature - integration. The world has become an increasingly interwoven place, and today,
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whether you are a company or a country, your threats and opportunities increasingly derive from who you are connected to." Thomas L.
Friedman, The Lexus and the Olive Tree 8 (2000). Friedman explains that integration of this sort is grounded in precise and specific values:

"The driving idea behind globalization is free market capitalism - the more you let market forces rule and the more you open your economy
to free trade and competition, the more efficient and flourishing your economy will be. Globalization means the spread of free-market capi-
talism to virtually every country in the world. Therefore, globalization also has its own economic rules - rules that revolve around opening,
deregulating and privatizing your economy, in order to make it more competitive and attractive to foreign investment... . Unlike the Cold
War system, globalization has its own dominant culture, which is why it tends to be homogenizing to a certain degree... . Culturally speak-
ing, globalization has tended to involve the spread ... of Americanization."

Id. at 9. I concede, like virtually every writer on the subject, that globalization does not have a credo, nor a catechism, nor an institutional
structure for maintaining fidelity to a single variant of the current form of the human desire to integrate. See Larry Cata Backer, Harmoniz-
ing Law in an Era of Globalization - An Introduction and Essay on Convergence, Divergence and Resistance 1-29, in Harmonizing Law in
an Era of Globalization: Convergence, Divergence and Resistance (Larry Cata Backer, ed., forthcoming 2006).

n3. See generally Ruth Gordon, Contemplating the WTO From the Margins, 16 Berkeley La Raza L.J. 95 (2006); Ruth Gordon, Panel Pres-
entation, Plenary Session: Economic Theory, Practice and the Developing World. Conference: LatCrit X, supra note 1.

n4. See generally Steven Ramirez, Endogenous Growth Theory, Status Quo Efficiency, and Globalization, 16 Berkeley La Raza L.J. 1
(2006); Steve Ramirez, Panel Presentation, Plenary Session: Economic Theory, Practice and the Developing World. Conference: LatCrit X
supra note 1.

NS5. See generally Carmen G. Gonzalez, Deconstructing the Mythology of Free Trade: Critical Reflections on Comparative Advantage, 16
Berkeley La Raza L.J. 65 (2006); Kristen Sheeran, Ecological Economics: A Progressive Paradigm?, 16 Berkeley La Raza L.J. 21 (2006);
Carmen Gonzalez, Panel Presentation, Plenary Session: Economic Theory, Practice and the Developing World. Conference: LatCrit X, supra
note 1.

n6. Manfred Steger, a sympathetic academic critic of globalization provides an excellent summary of its principle foundations grouped into
five claims: (1) globalization is about liberalization and global integration of markets (the key to globalization is the elimination of political
barriers to economic and other interactions among the peoples of the earth); (2) globalization is inevitable and irreversible (there is no better
alternative and its dynamics mirror human nature and thus are unavoidable); (3) nobody is in charge of globalization (it is private, controlled
by individuals, and market driven rather than public, controlled by states, and planned); (4) globalization benefits everyone (global integra-
tion is a moral good); and (5) globalization furthers the spread of democracy in the world (free markets and democratic theory are insepara-
ble and perhaps even synonymous terms). Manfred B. Steger, Globalism: The New Market Ideology 47-79 (2002).

n7. See generally Rafael Porrata-Doria, Economic Paradigms and Latin American Development Theory: The Search for Nirvana, 16 Ber-
keley La Raza L.J. 51 (2006).

n8. See generally Martha McClusky, A Critical Guide to Law and Economics. Panel Presentation, Critical Economic Thinking. Conference:
LatCrit X, supra note 1.

n9. For a sampling of authors arguing that globalization is fatal to the state system, see, e.g., Richard Falk, Predatory Globalization: A Cri-
tique 34-47 (1999); Kenichi Ohmae, The End of the Nation-State (1995); Anthony Giddens, The Consequences of Modernity (1990); James
N. Rosenau, Turbulence in World Politics: a Theory of Change and Continuity (1990); and Ali Kahn, The Extinction of Nation-States, 7
Am. U. J. Int'1 L. & Pol'y 197 (1992). For a taste of academic arguments that globalization has little or no effect on the strength and perva-
siveness of the state system, see, e.g., Anthony Smith, Towards a Global Culture?, in Global Culture (Michael Featherstone, ed., 1990); Mi-
chael Mann, Has Globalization Ended the Rise and Rise of the Nation-State?, 4:3 Rev. Int'l Pol. Econ. 472 (1997); Paul Hirst and Grahame
Thompson, Globalization in Question: The International Economy and the Possibilities of Governance (1999).
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nl0. For a discussion and critique of the Washington Consensus, see Joseph Stiglitz, Globalization and Its Discontents 67 (2002). Stiglitz
describes the Washington Consensus as systemization of ideas, dominating policy since the 1980s, of the sorts of economic and other poli-
cies that would work best for global economic development and stability, developed by consensus between the United States Department of
the Treasury, the International Monetary Fund and the World Bank. Id. at 16. The focus of the Washington Consensus is on dismantling
command economies, government participation in the economy as an economic actor, trade protectionism, and loose monetary policies. Id.
at 53-54. Its driving characteristic is market fundamentalism, a belief that the establishment of markets (and the system of property rights as-
sociated with markets) would help produce the institutions that would ensure the continued efficient working of robust market economies.
Id. at 73-74.

nll. For a provocative variant, see, Michael Hardt and Antonio Negri, Empire (2000).

nl2. For a more thorough discussion, see Larry Cata Backer, Ideologies of Globalization and Sovereign Debt: Cuba and the IMF, 24 Penn
State L. Rev. - (forthcoming 2006).

nl3. See Gunther Teubner, Societal Constitutionalism: Alternatives to State-Centered Constitutional Theory?, in Transnational Governance
and Constitutionalism 3-28 (Christian Joerges, Inger-Johane Sand and Gunther Teubner, eds., 2004); Gunther Teubner, Global Bukowina:
Legal Pluralism in the World Society, in Global Law Without a State 3 (Gunther Teubner, ed., 1997).

nl4. In this case, interdependencies of globalization produce stratification on a variety of levels. For an early analysis of the consequences
of interdependence, see Richard N. Cooper, The Economics of Interdependence (1968).

nlS. Aristotle, Politics (William Ellis, trans. 1912). Of course, Aristotle noted that aristocracy comes in a wide variety of forms, from simple
semi-democratic to monarchial aristocracy. Applied by analogy to the governance by states within a community of nations, the former is
likely to prevail where a large body of the community is of moderate means, and the latter where few in the community have enormous
wealth and power. See id. at 118-19 (Bk. IV, Ch. VI). To the extent that any such form of governance takes into account the common good,
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