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SUMMARY:

... For nearly three decades, critical theorists have worked to lay bare and disrupt the structure of racial oppression and
its tragic manifestations in the lives of racial minorities. ... In Part III, I explore how a dignity-centered race jurispru-
dence can promote a culture of racial equality. ... A dignity-centered race jurisprudence requires a baseline understand-
ing that the pursuit of racial justice through legal means demands acknowledgment and confirmation of the essential
dignity of persons subordinated on the basis of race. ... A race jurisprudence that takes dignity seriously has profound
materialist implications because the idea of dignity is powerfully linked not only with formal notions of freedom and
equality, but the material wherewithal to exercise that freedom on an equal basis. ... An emphasis on equal worth and
presumptive worthiness of inclusion imposes a clear obligation on the state to ensure that racial minorities possess the
"capability" to participate fully and freely in society, but it does not purport to achieve the impracticable (if not impos-
sible) goal of securing minimal welfare for all. ... In demanding rigorous, contextual scrutiny of material preconditions
of freedom, the dignity-centered approach to race jurisprudence promotes a culture of racial equality that enables the
human flourishing of racial minorities-a culture that conventional race jurisprudence is fundamentally unable to realize.

TEXT:
[*15]

Introduction

For nearly three decades, critical theorists have worked to lay bare and disrupt the structure of racial oppression and its
tragic manifestations in the lives of racial minorities. The first generation of critical theorists focused predominately on
the symbolic and stigmatic features of racial subordination that undermine the ability of racial minorities to live on a
free and equal basis in American society. More recently, a second wave of critical scholars have begun to focus atten-
tion on the material and economic dimensions of racial subordination, accenting the scope of material impoverishment
and injustice produced and sustained over time by racially subordinating institutions and practices. For some scholars,
this analytical turn marks a long overdue attempt to get back to basics-to re-center critical attention on the necessary,
but all too often overlooked, preconditions for the exercise of basic freedoms and human flourishing.

In this article, I wish to join this second wave of critical scholars by offering some thoughts on what I believe to be
the crucial preconditions for racial progress. In particular, I want to [*16] focus on perhaps the most fundamental ob-
stacle to racial progress-the entrenched culture of racial inequality. Racial inequality is marbled into the flesh of Ameri-
can culture. If the founding of the Republic exemplifies the grand ideological triumph of liberal ideals-freedom, equal-
ity, and democracy over exploitation, oppression and aristocracy-then it also represents the birth of a deeply compro-
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mised cultural aesthetic that simultaneously proclaims vital liberty for all and devastating racial repression for some. In
the beginning, this embedded culture of racial inequality was an explicit, hard lesson in brute racism-invidious intent,
operationalized in the form of slavery, genocide, segregation, and thoroughgoing discrimination, and grounded in a firm
belief in white supremacy and concomitant color-cued inferiority. In the modern era, brute racism has been largely re-
placed with subtle, insidious forms of racial bias-dislike, disdain or evasion, evidenced by enduring housing segrega-
tion, suspicious hiring decisions, curious associational preferences, and armchair assessments as to the purported link
between minority "subcultures" and poverty, crime, and other social problems. Racial discrimination has been formally
declared illegal and, to be sure, there has been substantial, meaningful racial progress. Yet for all its pronouncements
regarding the primacy of freedom and equality, America remains a culture that is strangely tolerant of, or at least mini-
mally responsive to, racial inequality.

For nearly half a millennium, the culture of racial inequality has worked the magic of blunting our collective sense
of outrage over the profoundly uncivil and unequal treatment of racial minorities in America. Evidence of racial dispari-
ties in health, wealth, and society is often met with complacency or indifference because our culture has taught us that
such disparities are, for better or worse, part of the natural order of American life. Indeed, racial disparity has become so
normalized that we often express surprise and perhaps even a touch of suspicion when confronted with evidence that
deviates from the pattern. In short, we have been acculturated to expect and, to some extent, accept the reality of racial
inequality in America.

So, the essential question is this: how exactly does one go about eradicating the culture of racial inequality-a culture
that influences our private attitudes and beliefs, informs our public policy and sense of justice, and shapes our institu-
tions and social practices? How exactly does one go about the task of displacing a culture that teaches us to expect and,
to some extent, accept as "ordinary" the extraordinary reality of racial disparities in virtually every index of socio-
economic wellbeing?

[*17] The most obvious response is to promote a culture of racial equality. But how exactly does one do that? And
what can law do in this regard? This critical question has been engaged by a multitude of scholars and activists, with
little by way of firm resolution. As Karl Llewellyn wrote some time ago, we cannot expect to legislate a racial "kiss and
make up," but law can do "queer, slow things" to change prevailing racial attitudes and perceptions. " By this,
Llewellyn meant that ideals could be placed in tension with existing social conditions, which may in turn, produce rich,
transformative possibilities for progress. In the spirit of "getting back to basics," and with Llewellyn-like cautious opti-
mism, [ want to suggest that the pathway to a culture of racial equality begins with the idea of taking dignity seriously.

Dignity is arguably the premier value underlying the last two centuries of moral and political thought in Western
society. Indeed, the idea of dignity serves as a common, recurring theme in progressive discursive strategies that pur-
ports to articulate a compelling vision of freedom in civilized society. The identification of dignity as a crucial element
in the freedom struggle appears most prominently in European settings, where it is routinely enshrined in national con-
stitutions and rights-defining charters. In the American context, the idea of dignity survives largely through interpretive
efforts of judges who identify dignity as an inherent constitutional value. Indeed, modern American courts have come to
rely upon dignitary discourse when analyzing Fourth Amendment protections against unlawful searches and seizures,
Eighth Amendment protections against cruel and unusual punishments, Fourteenth and Fifteenth Amendment antidis-
crimination claims, and Ninth and Fourteenth Amendment issues involving women's reproductive rights.

Dignity strikes me as a particularly compelling value in the realm of racial reform because racial subordination, at
bottom, is a dignity expropriative enterprise. That is, racial repression can be understood as a thoroughgoing attempt to
deny basic dignity and equal humanity of others because of their race. This theme of dignity expropriation " underlies
not only the historic practices of slavery, Indian removal and Eurocentric naturalization policy, but modern modes of
racial oppression, such as employment discrimination, racial profiling in law enforcement, housing discrimination, and
discriminatory lending practices. Notice that there are symbolic and stigmatic implications as well as distinctly material-
ist [¥18] implications of racial repression. Dignity expropriation through racial repression entails not only symbolic
and stigmatic subordination, but also, and importantly, economic oppression.

Early proponents of racial justice were well aware of this connection, although they perhaps did not describe it in
this way. Not surprisingly, dignity has always been a central area of concern in the struggle for racial justice in America.
The idea of dignity figured prominently in early efforts to achieve racial equality, but contemporary race jurisprudence
no longer places a premium on dignitary interests. ™ In my view, the evasion of dignity represents a crucial failing be-
cause it deprives race jurisprudence of a coherent and comprehensive moral vision or theory of racial justice. The idea
of dignity is powerfully linked not only with formal notions of freedom and equality but the material wherewithal to
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exercise that freedom on an equal basis. Put differently, freedom and equality, viewed through the prism of dignity, de-
mands not only formal equal opportunity for all but that each of us possess the equal capacity to exercise basic free-
doms.

A race jurisprudence that overlooks the dignity expropriative aspects of racial oppression is fundamentally non-
responsive to this core feature of racial inequality. By contrast, a dignity-centered race jurisprudence can be understood
to open up the possibilities of substantive racial justice by placing fairly concrete material demands upon the state-
demands that present real promise in terms of generating a truly racially egalitarian culture that can produce and sustain
meaningful changes in the material lives of racially subordinated individuals. To be clear, this more developed under-
standing of what equality demands is not entirely unfamiliar. Indeed, it is grounded in notions of social citizenship and
good society that have been advanced in the past but largely abandoned both theoretically and doctrinally. My hope is to
identify and reinvigorate these overlooked insights, and redeploy them in service of the materialist agenda of racial jus-
tice.

This Article proceeds as follows. In Part I, I briefly describe what I mean by taking dignity seriously. In Part II, I
explain the materialist implications of a dignity-centered approach to equality jurisprudence. In Part III, I explore how a
dignity-centered race jurisprudence can promote a culture of racial equality. In Part IV, I present possible objections.
Part V concludes.

[*19]
I. Taking Dignity Seriously-A Dignity-Centered Race Jurisprudence

I take as my point of departure the proposition that the concept of dignity can serve as the normative anchor of race
jurisprudence. This, of course, requires that one have a robust conception of dignity. Although the idea of dignity is
arguably "the premier value underlying the last two centuries of moral and political thought" ™ in Western society, it has
proven notoriously difficult to define with precision. I have explored elsewhere ™ the various ways in which philoso-
phers and legal scholars have conceptualized and deployed the idea of dignity in a variety of settings, and ultimately
arrived at the following working definition of dignity.

Dignity can be understood in at least two important ways. First, dignity can be understood in personal terms. Per-
sonal dignity operates at the level of the individual, and is perhaps best understood as a sense of perspective on self-
worth. To have personal dignity is to appreciate oneself sufficiently that one would withstand pressures to lower one's
self esteem. Perspective on self-worth explains how, for instance, African Americans emerged from slavery, Jim Crow,
and the agonistic mid-twentieth century civil rights movement with a sense of dignity intact. " The same can be said for
other historically marginalized racial and ethnic groups, such as Native Americans ™ and Jews. ™ I refer to dignity of
this type as first-order dignity.

[*20] Dignity can also be understood to operate at the level of community. At the communal level, inclusion is the
essence of dignity. To treat another with dignity is to consider another presumptively worthy of full integration into
community membership. Dignity, in this sense, is universal and undifferentiated respect for social value. It is universal
in that dignity inheres to every member of the community. It is undifferentiated in that the forms of social respect ex-
tended through an acknowledgment and affirmation of dignity are equal among all community members. I refer to dig-
nity at the communal level as second-order dignity.

A dignity-centered race jurisprudence requires a baseline understanding that the pursuit of racial justice through le-
gal means demands acknowledgment and confirmation of the essential dignity of persons subordinated on the basis of
race. This requires that one be attentive to both first and second-order dignitary concerns. Holistic respect for dignity of
another requires that one view others as possessing not only inherent dignity at the personal level-that is, equal human-
ity-but also a presumptive social worth that makes possible sincere inclusion and acceptance into one's own community.

The demands of first-order dignity-respect for equal humanity-requires us to historicize, contextualize, and deepen
the discussion. One cannot acknowledge another's equal humanity without first interrogating the nature of that person's
humanity, as well as one's own. This entails, among other things, a strong consideration of the lived experience of racial
minorities. This means examining and coming to terms with the historical and present forms of oppression that provide
content to the peculiar racial reality of subordinated racial groups. For African Americans, this may involve a deepened
sense of appreciation of how the legacy of slavery, segregation, and stubborn beliefs in cultural inferiority continue to
negatively impact their lives. For Latinos, this may require a greater appreciation of the ritual degradation and ethnic
discrimination experienced by immigrant, low-skilled workers as well as members of established Latino communities
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[*¥21] that is not altogether different from the African American experience. For Native Americans, this may entail a
greater sensitivity regarding the extended history of governmental and non-governmental oppression, alienation, and
stereotyping that continue to constrain social and economic mobility of indigenous Americans. For Asian Americans,
this may entail a greater appreciation of how the legacy of alienation and marginalization exemplified by racist naturali-
zation policies, labor exploitation, and internment, feed contemporary mythology of Asian Americans as "perpetual
foreigners" that plagues and confounds second, third, and fourth generation Asian American citizens. ™

Likewise, a dignity-centered race jurisprudence must affirm second order dignity-presumptive worthiness of social
inclusion. This is not an easy task, for one cannot affirm another's presumptive social value or worthiness of inclusion
into a community without first interrogating the conditions of that community which make inclusion possible. If whites
are to affirm the dignity and presumptive worthiness of inclusion of racial minorities, a necessary precondition is that
whites examine critically and self-consciously not only the effects of racial subordination on minorities, but the myriad
ways in which the culture of racial subordination has distorted and disfigured majority society, in general, and white
identities, in particular. That is, dignity demands that whites not only indulge the prospect of an ever-expanding circle of
people deserving respect, but also reflexively examine the question of what allows white Americans to see racial mi-
norities as their presumptive inferiors and unworthy compatriots in the first place. ™°

[*22]
II. Dignity and Materialism

Strong attention to dignitary concerns, respect for equal humanity and social value, therefore, provides a powerful
mechanism to open up the possibilities of substantive racial justice. It asks what conditions must be established among
the ranks of the whites so that whites might self-consciously and deliberately seek to overcome the difficulties of ex-
panding the company of equals to include members of socially disfavored or oppressed groups. In this way, a renewed
commitment to dignitary concerns of racial minorities provides us with the means of anchoring race jurisprudence to
basic human values capable of producing meaningful changes in the lives of everyday people.

But the focus on dignitary matters is far from merely discursive. To be sure, an emphasis on dignity necessarily his-
toricizes, contextualizes, and deepens the conversation on race. It makes relevant a host of atmospheric considerations
routinely thought to be "off limits" in contemporary race jurisprudence. "' But it also brings materialist considerations to
fore-especially those that bear a close relationship to the ability of subordinated racial minorities to "realize" freedom.
Relational perceptions of dignity inform a great deal of our social interactions, including relations that provide the
means for securing and accumulating material stability and wealth. Thus, dignity can be understood in instrumental
[*¥23] terms, as well as providing a necessary precondition to economic inclusion and material empowerment. ™

Contemporary race jurisprudence pays little attention to the material preconditions for the full and equal exercise of
basic human freedoms. However, proponents of racial justice have always understood the essential role of materialism
in promoting a culture of racial equality: to be free and equal demands that each of us possess the material wherewithal
to exercise that freedom on equal terms. Indeed, this basic understanding of the material preconditions to freedom in-
formed early Reconstruction efforts to achieve racial justice. The passage of the Fourteenth Amendment not only pro-
vided for equal citizenship, but granted Congress substantial enforcement power "to enact certain laws designed to af-
firm that blacks were equal citizens, worthy of respect and dignity." " It was well understood that racial equality rea-
sonably contemplated regulation of systems of exclusion in such places as hotels, theaters, and public transportation and
protection from racially motivated violence. In short, one could understand Congress' enforcement power exemplifying
a new egalitarian constitutional affirmation that "blacks did indeed have rights that white men (and not merely govern-
ments) were bound to respect.”" "

This early egalitarian constitutional view understood that rights meant little if blacks did not possess the material
wherewithal to exercise freedom in a meaningful sense. But there remained substantial disagreement as to the primacy
of material demands. The predominant view among Republicans, black and white, was that a mixture of civil and politi-
cal rights, education, and the passage of time would enable hard-working freedmen and women to achieve the material
stability and wherewithal to enjoy full and equal citizenship. Nevertheless, others, most notably Thaddeus Stevens, in a
now famous speech to Pennsylvania's Lancaster citizens on September 6, 1865, thought that material security through
land ownership was paramount, and called for a [¥24] "parsing of the plantation." ""* Stevens called for the seizure of
the 400 million acres belonging to the wealthiest 10 percent of southerners. Forty acres would be granted to each adult
freedman and the remainder-some 90 percent of the total-sold "to the highest bidder" in plots, he later added, no larger
than 500 acres. Though Stevens' proposal garnered lukewarm support among Republican elites, his view nevertheless
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resonated among newly emancipated blacks. Former Mississippi slave Merrimon Howard's response was typical: "Only
land [would enable] the poor class to enjoy the sweet boon of freedom." ™*

The relationship between freedom and materialism would gather strength at the turn of the twentieth century. In-
deed, for much of the early twentieth century, civil rights protections offered by the Supreme Court were largely under-
stood in economic terms, such as the right to contract without government interference, the right to own private prop-
erty, and the right to enjoy the fruits of one's own labor. The significance of this was not lost on racial justice advocates.
The NAACP, responding to the urgent demands from working class blacks, began the daunting task of incorporating a
strategy of economic justice into its limited repertoire of conventional civil rights litigation. The salary equalization
cases, in which the NAACP litigated on behalf of African American teachers who received lower salaries than white
teachers, were its initial foray into the sphere of economic justice. Although the NAACP publicly described these cases
as part of its overall education strategy, the focus on wage differentials emphasized the prevailing view that racial jus-
tice carried with it a distinctly materialist element.

The NAACP's tentative embrace of economic justice strengthened during and after World War 11, as blacks strug-
gled to find and hold on to jobs in highly segregated, and often demeaning and harassing, workplaces. It was during this
time that the NAACP achieved significant labor-related victories, the most prominent of which involved the protection
of African American workers from discrimination and inequality in shipyards [*¥25] across the country, the protection
of black union workers in New York, and the protection of African American workers from employer and union dis-
crimination on the railroads. Although the mixing of labor issues with traditional civil rights issues posed unique politi-
cal and doctrinal challenges for the NAACP, the combination was, in some ways, inevitable because of the very nature
of racial subordination during the Jim Crow era. As Charles Hamilton Houston explained, "in the United States, the
Negro is economically exploited, politically ignored and socially ostracized." ™" Given the holistic nature of African
American repression, it is unsurprising that the pursuit of freedom would entail a civil as well as distinctly materialist
response.

The reasons for the abandonment of the material agenda of civil rights litigation are varied and complex. Some
commentators argue that the rise of domestic, anticommunist repression put the NAACP and labor activists on the de-
fensive, and forced a retreat from labor-related cases to classic civil rights cases that sought to protect minority rights
"under the American Constitution and the American concept of democracy," while others point to politics within the
NAACP and the institutional privileging of middle class interests at the expense of the interests of poor and working-
class blacks. "® Certainly, larger shifts in the constitutional landscape-such as the decline of Lochnerian substantive due
process and the ascendancy of Equal Protection doctrine-and the Court's endorsement of the idea that stigma and psy-
chological injury were the essence of racial harm left little doctrinal space in which to articulate claims that sounded
both in racial oppression and economic subordination. Although the relative weight of the contributing factors that led
to the evasion of a materialist civil rights agenda remains somewhat uncertain, what is readily apparent is that this eva-
sion has successfully yielded egalitarian constitutional principles without securing the concomitant material changes.

Despite the doctrinal abandonment of a materialist civil rights agenda, the basic insight into the materialist under-
pinnings of freedom and equality remains theoretically robust, at least among a handful of good society theorists such as
Frank Michaelman, Michael Sandel, Amartya Sen, Martha Nussbaum, Robin West, and William Forbath. Indeed,
Amartya Sen and Martha Nussbaum's work on "capabilities" proves particularly illuminating on the possibilities of se-
curing dignity, freedom and [*¥26] equality in a liberal democratic state. "' By capabilities, Sen and Nussbaum refer to
valuable human freedoms that can be meaningfully exercised by individuals. The focus is not on freedom in some ab-
stract sense but a contextualized freedom that is contingent upon material disparities and the exercise of limited human
agency. Under this view, the benchmark of equality is not formal opportunity but real opportunity for individuals to
determine their own conceptions of the good with dignity and respect.

Importantly, the capabilities approach does not impose a requirement on government to secure minimum welfare
for all citizens. ™ Instead, it demands that the state ensure that all citizens possess certain capabilities, such as the capa-
bility to live a safe, well-nourished, productive, educated, social, and politically and culturally participatory life of nor-
mal length. ™' However, the approach respects individual autonomy insofar as it leaves to the individual citizen the
choice whether or not to avail themselves of those capabilities. Thus, citizens need not have the full range of welfare
goods-food, shelter, clothing, physical safety, non-discriminatory and non-humiliating work, and the like-but they must
have the capability to attain them. Access to the material preconditions of these capabilities is the truest measure of
freedom and equality in a liberal state. Thus, Sen and Nussbaum's work articulates a vision of a good and just society
that makes explicit the materialist underpinnings of freedom and equality.
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While Sen and Nussbaum's commitment to human flourishing is productive in terms of deepening our understand-
ing of what freedom and equality entail, it is important to emphasize that both appreciate the substantial role of govern-
ment meeting the materialist obligations of the good society. For Nussbaum in particular, the state is not just permitted,
but obligated, to ensure on behalf of its citizens that these material preconditions of our fundamental human capabilities
are met. ™ The obligation extends not from politics or public policy but from a deeper understanding of civil society as
an organic collective of individuals possessing equal moral worth or dignity by virtue of their human capabilities. Thus,
Nussbaum argues that the state's obligation to [*27] secure the minimal material preconditions of human capabilities
ought to be understood as a fundamental constitutional duty. "

A race jurisprudence that takes dignity seriously has profound materialist implications because the idea of dignity is
powerfully linked not only with formal notions of freedom and equality, but the material wherewithal to exercise that
freedom on an equal basis. Put differently, freedom and equality, viewed through the prism of dignity, demands not
only formal equal opportunity for all, but that each of us possess the equal capacity to exercise basic freedoms. In this
way, dignity places fairly concrete material demands upon the state-demands that present real promises in terms of gen-
erating a culture of racial equality that can produce and sustain meaningful changes in the material lives of racially sub-
ordinated individuals. "*

II1. Dignity and the Promotion of a Culture of Racial Equality

Kenneth Karst once explained that "to be a citizen is not merely to be a consumer of rights, but to be responsible to
other members of the community." "™ Such responsibilities include the ability to take care of oneself and one's family.
For Karst, this implied a "claim to respect, which the individual can legitimately make against society." ™ For racial
minorities and African Americans in particular, respect and equal humanity have proven notoriously difficult to come
by. As Glenn Loury recently acknowledged, "people do not freely give the presumption of equal humanity. Only phi-

losophers do that ... The rest of us tend to ration the extent to which we will presume an equal humanity of our fellows."
n27

A central difficulty that must be addressed if we are to transform our culture of racial inequality is the chronic in-
ability of whites to accord equal dignity to racial minorities. The pursuit of [*28] racial justice in America is best un-
derstood as a struggle to secure dignity in the face of sustained efforts to degrade or dishonor persons on the basis of
color. Put differently, the project of racial subordination takes place within and against a framework of dignity. The
creation, toleration, or defense of racially subordinating features of society-features that have the effect of entrenching
second-class citizenship for members of socially disfavored groups-are discretionary acts that rely upon relative percep-
tions of humanity, social worth, and dignity. A race jurisprudence that takes dignity seriously-that is, one that acknowl-
edges and affirms the universal, undifferentiated dignity of historically subordinated racial minorities-responds directly
to the culture of racial inequality that nurtures and sustains these practices.

A dignity-centered race jurisprudence provides the key to securing meaningful changes in the material lives of ra-
cially subordinated minorities because it embraces a more compelling and robust conception of freedom and equality
responsive to all aspects of racial inequality. Racial subordination has always been intertwined with economic oppres-
sion. The harm of racial subordination includes not only stigmatic injuries, but material injuries, such as diminished
health, wealth, income, employment, and social status. Freedom from racial subordination, then, must entail some effort
to secure freedom from concomitant economic oppression.

A dignity-centered race jurisprudence demands a commitment to the presumptive social worthiness of inclusion in
society, and therefore, views material considerations as inherent in the concept of freedom and equality. To be free and
equal demands that each of us possess the material wherewithal to exercise that freedom on equal terms. Materialism, in
this sense, is a fundamental concept of equal citizenship. Dignity, therefore, demands more than a chimera of equal op-
portunity premised upon abstracted negative rights and prohibitions on racial discrimination. Instead, it focuses upon
real freedom and real opportunities in the form of securing the necessary material preconditions to exercise basic free-
doms on an equal basis.

Although it contemplates normative realignment and corresponding structural and institutional changes, a dignity-
centered approach retains a healthy respect of individual autonomy. It focuses on real opportunities, but it by no means
guarantees substantive outcomes. An emphasis on equal worth and presumptive worthiness of inclusion imposes a clear
obligation on the state to ensure that racial minorities possess the "capability" to participate fully and freely in society,
but it does not purport to achieve [*29] the impracticable (if not impossible) goal of securing minimal welfare for all.
Rather, it seeks to promote a culture of racial equality that makes real the possibility of meaningful social and economic
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achievement. At the same time, it respects human agency insofar as it remains up to the individual to utilize. ™* Let me
offer two examples. First, consider the material disparities in wealth, health, and society between blacks and whites.
Along virtually every metric of social well-being, blacks lag behind whites. African Americans with the same level of
education as whites continue to earn substantially less. Blacks continue to occupy proportionally fewer managerial posi-
tions and proportionally greater service and unskilled labor positions. Median family income for African Americans is
roughly two-thirds that of whites. Black youth continue to lag behind whites in performance on standardized tests for
mathematics and reading comprehension. The percentage of African American children under the age of eighteen who
live in poverty is almost doubled that of whites. The same is true for the number of births to single mothers. Homicide
victimization rates for blacks are nearly double the rates for whites. Incarceration rates for black men are seven times
those of white men. African American adult men and women have a shorter life expectancy than their white counter-
parts; with black infant mortality rates approximately double those of whites. "

What does conventional race jurisprudence have to say in response to this evidence? As an initial matter, conven-
tional race jurisprudence either assumes baseline substantive equality of natural and material endowments, or deems this
matter entirely irrelevant. It then asks whether both blacks and whites enjoy formal equality. Have either blacks or
whites been denied the negative right to be free from invidious racial and ethnic classification? Has there been a for-
mally recognized abridgment of these negative rights that bears directly on the criteria of comparison? If both questions
can be answered in the negative, then there is no reason under this conventional view to be suspicious of racially-
correlated disparities. Such disparities may be unfortunate, [*30] but there is nothing that conventional race jurispru-
dence can do about them.

A dignity-centered approach departs from the conventional view in a number of key ways. First, unlike the conven-
tional view, a dignity-centered approach neither assumes baseline equality of material endowments (although it does
presume equal humanity and social worth), nor deems this matter irrelevant. Instead, it meaningfully interrogates the
baseline, and asks whether blacks and whites possess equal capabilities to flourish under a regime of formal equality.
Does society presume the equal humanity of blacks and whites, and provide each with the material wherewithal to exer-
cise basic freedoms on an equal basis? Only if one can answer this question in the affirmative does one pursue the con-
ventional inquiry as to whether both blacks and whites possess the negative right to be free from invidious racial and
ethnic classification, and whether there has been a formal abridgement of that right. However, if the initial inquiry must
be answered in the negative, then there is good reason to be suspicious of the raceven if there has been no formal
abridgment.

So we can begin to see how a dignity-centered approach really opens up the possibilities of substantive racial jus-
tice. Unlike the conventional view, which focuses exclusively on the project of negating dignity expropriative behaviors
after the fact, the dignity-centered approach places an affirmative obligation on the state to secure baseline equality by
providing the material preconditions for racial minorities to exercise freedom on par with whites.

A second and more concrete example-work-further clarifies the redeeming qualities of the dignity-centered ap-
proach. Work is a powerful constituent element of personal identity. It goes beyond mere cash accumulation. Work can
be understood as a person's contribution to society which triggers a host of other values including respect, dignity, and
recognition. Among the range of status hierarchies, perhaps the most obvious and accessible is the distinction between
those individuals who are gainfully employed and those who are not. As William Forbath explains,

the most salient border between minimum respect and degradation in today's class structure falls along the lines be-
tween those who are recognized by organized society as working and providing a decent living for themselves and their
families (or those housewives who "belong" to households with husbands fulfilling that role) and those men and women
at the bottom of the class hierarchy who are not. "™

[*31] It is perhaps unsurprising to learn that on average, people of color have fewer and less lucrative employment
opportunities than whites. ™' As an initial matter, workers of color tend to be disproportionately unemployed. In 2003,
10.8 percent of blacks, 7.7 percent of Hispanics, and 6 percent of Asians were unemployed, compared to 5.2 percent of
whites. " In the economic downturn from 2000 to 2002, people of color lost annual real income over three times as fast
as whites, with blacks experiencing real income losses of 1.5 percent per year as compared to 0.5 percent for whites. ™*
The state of Illinois exemplifies this pattern. In 1995, after a substantial number of blue-collar jobs were lost, 75.2 per-
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cent of all white men over sixteen years old were employed while the black male employment rate was only 56.6 per-
cent. ™

It is perhaps equally unsurprising to learn that disparities persist even among those gainfully employed. Census data
shows, for instance, black women's wages are 62 percent of similarly situated white men's and 85 percent of similarly
situated white women's. ™ Among the college-educated males, white men earn $ 66,000 a year, while Hispanics earn $
49,000 and blacks earn $ 45,000. In blue-collar workplaces, immigrants, women, and people of color remain largely
segregated in jobs with the worst conditions. ™* For instance, women and African Americans are overrepresented in
temporary and part-time employment, where jobs are low paying and workers have little or no control over their hours.
"7 Immigrants and women of color also number disproportionately among those who toil in sweatshops, contending

with sub-minimum wages, nonpayment of wages, compulsory overtime, and long hours leading to damaged health. ™*

The prevailing response has been one that looks to formal equal opportunity. Under this view, one might reasona-
bly conclude employment opportunities have been equalized, and that [*32] the "achievement gap" accounts for the
continuing gaps in wages and employment between whites and minorities. " But what might a dignity-centered race
jurisprudence demand in this particularf we understand that ability to work and reap the fruits of one's labor as an im-
portant freedom, then a dignity-centered approach might ask what preconditions need to be in place in order for all citi-
zens, regardless of race, to exercise this basic freedom on an equal basis. This may entail obligations on the state to pro-
vide free and equal access to decent healthcare, education, and protection from physical violence. Moreover, once em-
ployed, the state may have the further obligation to ensure that individuals possess free and equal opportunities to earn
comparable wages in dignified working conditions and to seek promotion.

The dignity-centered approach, therefore, contemplates serious structural changes in the institutional obligation of
the state to citizens of color. In demanding rigorous, contextual scrutiny of material preconditions of freedom, the dig-
nity-centered approach to race jurisprudence promotes a culture of racial equality that enables the human flourishing of
racial minorities-a culture that conventional race jurisprudence is fundamentally unable to realize.

IV. Anticipated Objections

As with any reform proposal, one can anticipate a series of objections. Because the dignity-centered approach is a
marked departure from conventional thinking on race matters and advocates a fundamental restructuring of institutional
arrangements, sfuch skepticism is not entirely unwarranted. What follows is a brief discussion of three such objections.

A. Race Jurisprudence as Negative Rights Regime

Perhaps the strongest objection to a dignity-centered race jurisprudence is that the imposition of some affirmative obli-
gation on the state to ensure material preconditions to exercise freedom on an equal basis is fundamentally inconsistent
with the prevailing conception of liberal constitutional rights. The conventional view of liberal constitutional rights is
that they are negative [*33] rights-rights that place explicit limits on the ability of the state to interfere in the private
lives of citizens. Individual rights to liberty, property, contract, and privacy protect us against paternalistic meddling by
the state, including intervention that some view as promoting a "good and just society." Because individual rights are
both conceived and deployed to protect against an overreaching state, the logic of these negative rights would appear
diametrically opposed to any affirmative obligation on the state to ensure that citizens possess the material wherewithal
to exercise basic freedoms. Put differently, our negative rights regime has the effect of disempowering the state from
interfering in the private lives of citizens, even for progressive democratic purposes. If the state is to have an obligation
to secure the material aspects of equal dignity, it must do so through some mechanism other than individual rights.

Although the prevailing view is one that fetishes negative liberties, this need not be the case. The Constitution cer-
tainly implies positive rights that arguably interfere with traditional individual rights to be free from state meddling in
private affairs. Consider the Thirteenth Amendment's prohibition of slavery the Supreme Court has invoked it only to
strike down state legislation, " it is a fair assumption that the Thirteenth Amendment also imposes an obligation on the
federal government to protect people against private violations of this right as well. Similarly, the Seventh Amendment
requires the federal government to provide jury trials in civil and federal cases even though, unlike criminal cases, the
state is not directly involved. And in the criminal context, the Supreme Court has required the state to provide counsel,
trial transcripts and other assistance to defendants. ™

Similarly, one might plausibly read the Fourteenth Amendment's prohibition on the abridgment of the privileges
and immunities of citizens and the denial of equal protection of the laws as an affirmative obligation on the state to en-
sure equal citizenship of the sort discussed above. The first sentence of Section 1 declares that "No State shall deny"
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various entitlements, including equal citizenship and protection of the laws. As Robin West notes, "it may be unfortu-
nate that the drafters chose to use a double negative, but the meaning is not obscure. If no state is [*34] allowed to
deny, then all states must provide." ™ To be sure, this is not the conventional reading of the Amendment's guarantee. "*
However, it is certainly a plausible interpretation, and one that seems more consistent with both the promise of Recon-
struction and the overall struggle for racial equality. ™ Moreover, almost all state constitutions provide recognize consti-
tutional rights to welfare, housing, health, and abortions. " One can debate whether positive rights are best located at
the state or federal level. However, it is clear that positive rights are not wholly outside the constitutional tradition.

At the same time, it is important to realize that the distinction between negative and positive rights is more theoreti-
cal than real. Take the right to possess private property. There seems to be little controversy about the appropriateness
of protecting property and other forms of private economic activity against governmental action. This is justified on the
ground that this involves only a negative right; that is, preventing the state from interfering with property. However, this
conveniently overlooks [*35] the vast array of resources and protections that property owners expect the state to pro-
vide in order to give substance to property rights. Negative property rights necessarily impose affirmative obligations on
the state to provide adequate record keeping, law enforcement, and the provision of a legal structure to resolve property
rights disputes.

Whether we are talking about positive right-features of negative rights, or positive rights explicitly, the animating
principle is simply that in civil society one can always make a claim on government to create institutions and programs
that provide for the common defense of individual rights and promote the general welfare. We demand that the govern-
ment provide certain things, and to that end obligate it to create certain programs, because we believe that as citizens we
are entitled to them.

B. Merit Objection

One might also object on the ground that this approach runs afoul of America's deep commitment to merit. Indeed, the
belief in individual merit and the corresponding denunciation of unearned privilege permeates nearly every aspect of
American life, from club memberships to education to employment. " The problem, of course, is that merit is perhaps
more mythology than truth. ™’ In reality, the idea of merit has always been situated as [*36] an ideal against the pre-
vailing backdrop of privilege and inheritance. Not surprisingly, the idea of merit is increasingly exposed as largely illu-
sory. " As Fred Schauer explains, "we are rapidly [*37] in the process of burying the myth of Horatio Alger [because
it is becoming increasingly apparent that] you cannot get rich (or even not poor) in contemporary America just by work-
ing hard." " But much of that mythology still remains and continues to serve an important role in the shaping of our
American identity.

Moreover, a dignity-centered approach can be understood to correct a fundamental anomaly of the merit argument.
The idea of merit presupposes baseline equality, and then seeks to explain or ameliorate suspicion of injustice triggered
by demonstrable disparities in socio-economic well being by attributing them to varying degrees of individual effoen-
velops these disparities within an aura of "naturalness" and evades serious contemplation of exogenous explanations for
the purported "natural" hierarchy.

Whatever one might think about merit, it is clear that if we are to subscribe fully to the merit principle and the out-
comes it produces, we must be confident in the assumption of baseline equality. The progressive appeal of the dignity
approach to race jurisprudence is that it poses a direct challenge to the legitimacy of racial hierarchy by calling attention
to baseline inequalities among groups and highlighting the social and cultural insecurities of those who reside at the
highest levels of the racial pecking order. In this sense, the dignity-centered approach enhances the reliability of merit
based assessments by ensuring baseline equality through equal investment in all citizens.

C. The Indignity of Material Transfer

One might also object that an explicitly materialist response to perceived racial injustice may prove stigmatizing to
recipients of Justice Stevens, in his concurring opinion in Croson, observed that "although [a race preference policy]
stigmatizes the disadvantaged class with the unproven charge of past racial discrimination, it actually imposes a greater
stigma on its supposed [*38] beneficiaries." ™ Justice Powell, in University of California Board of Regents v. Bakke,
observed that "preferential programs may only reinforce common stereotypes holding that certain groups are unable to
achieve success without special protection based on a factor having no relationship to individual worth." »' Justice Ken-
nedy, in Metro Broadcasting v. FCC, offered a similar warning: "the history of governmental reliance on race demon-
strates that racial policies defended as benign often are not seen that way by the individuals affected by them ... Special
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preferences also can foster the view that members of the favored groups are inherently less able to compete on their
OW1’1." n52

Although some whites may view material transfers to non-whites as stigmatizing, it is not entirely clear whether
that view is shared by racial minorities. A number of commentators have pointed out that proponents of this view rarely
seek confirmation that such stigmatization actually occurs. As Alexander Aleinikoff comments, "despite assertions by
whites that race-conscious programs 'stigmatize' beneficiaries, blacks remain overwhelmingly in favor of affirmative
action. Would we not expect blacks to be the first to recognize such harms and therefore to oppose affirmative action if
it produced serious stigmatic injury?" " Indeed, Derrick Bok and David Bowen's landmark study on the beneficiaries of
affirmative action suggests race conscious material transfers have the effect of boosting self-esteem and self confidence
because the beneficiaries have been given the opportunity to learn and compete with the best and brightest students. "*

But even if one believes that special preferences are stigmatizing to beneficiaries, there is no reason to conclude
that a policy that secures baseline equality would necessarily produce the same effect. The dignity-centered approach is
grounded in the idea of equal humanity and social worth. By focusing on baseline equality of opportunity, it seeks to
eliminate the "special preference" afforded to whites in a culture of racial inequality that nurtures and sustains racial
oppression. It is hard to imagine how providing the material preconditions to exercise freedom on an equal basis would
prove stigmatizing. Indeed, in a culture committed to racial equality, stigma would presumably attach to [*39] those
who seek to retain special privilege derived from structural barriers that prevent others from exercising social and eco-
nomic mobility on a free and equal basis.

There is, of course, a second stigma objection that one also hears in connection with affirmative action-which is
that such policies stigmatize all members of the group denoted as beneficiaries, regardless of whether they actually re-
ceive the benefit. This argument was most recently advanced by Justice Thomas in Grutter v. Bollinger. According to
Justice Thomas, the Michigan Law School's use of affirmative action in the admissions process meant that "the majority
of blacks are admitted to the Law School because of discrimination," and that "because of this policy all are tarred as
undeserving." ™* This proved particularly troubling because "this problem of stigma does not depend on determinacy as
to whether those stigmatized are actually the 'beneficiaries' of racial discrimination.”" ™ Thus, according to Justice Tho-
mas, merely sharing the same racial classification as material recipients poses a substantial risk of stigma, even if one
does not ultimately derive the material benefit.

The logic of stigma-by-association, however, rests upon the notion that actual beneficiaries are somehow stigma-
tized. Individuals who are commonly associated with actual beneficiaries -in this instance because of shared racial char-
acteristics-are stigmatized only if one believes the actual beneficiary has been previously stigmatized. But as discussed
above, there is no reason to believe that this is the case. Establishment of the material preconditions of freedom is prem-
ised upon the idea of equal humanity and social worth. Unlike classic welfare dispensation, which purports to guarantee
minimal allocation of goods and social welfare, the dignity approach focuses on providing material preconditions to
exercise freedom on an equal basis. Importantly, it does not guarantee material equality, but merely that all citizens pos-
sess equal capacity to participate fully in all features of the good society. If providing the material preconditions to ex-
ercise freedom on an equal basis is not stigmatizing to actual beneficiaries, then there is little reason to think that it
would nevertheless prove stigmatizing to members of the same social group who ultimately do not receive any material
benefit.

V. Conclusion

The achievement of racial equality in American society remains one of the most perplexing and profound challenges of
our time. The essential, yet confounding, task remains how best to [¥40] promote a freedom-loving culture that em-
powers racial minorities to exercise that freedom on equal terms. In this Article, I have argued that law can be better
utilized to promote a culture of racial equality when we understand the normative aspiration of race jurisprudence as
one that seeks to secure and promote the dignitary interests of racial minorities. In many ways, these ideas are deeply
utopian insofar as they project a vision of social citizenship and good society that is profoundly in tension with the pre-
vailing conception of the welfare state and conventional beliefs in status and hierarchy in a liberal capitalist society.
But, like any good society theorist, I believe that progress occurs when one not only articulates but presses for realiza-
tion of the ideal. My hope is that some aspect of this enterprise might yield material changes in our culture and in our
institutional arrangements that enable racial minorities to exercise basic freedoms and flourish on a free and equal basis.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Civil Rights LawContractual Relations & HousingFair Housing RightsEnforcementConstitutional LawEqual Protec-
tionScope of Protectionlmmigration LawLoss of CitizenshipGrounds & Methods
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