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Law, Culture, and Society: LatCrit Theory and Transdisciplinary Approaches
Critical Approaches to Legal Reform: Toward Social Justice?

*601 POLICY AND PRAXIS: A ROLE FOR LATCRIT "INSTITUTIONAL-CLASS ANALYSIS" IN
LATIN AMERICAN JUDICIAL REFORM

Becky L. Jacobs [FNal]

l. Introduction

As a relatively new member of the academy, | still am discovering the various
conceptual jurisprudential perspectives. LatCrit came to my attention when | received a
program for this convocation, the fifth meeting of the LatCrit Colloquium on
International and Comparative Law. [FN1] Intrigued by both the LatCrit project and the
program’'s five key thematic clusters, [FN2] | began to explore the LatCrit field of
scholarship in more detail. 602 What | found regarding the project was appealing, even
to a non-LatCritter newcomer. [EN3] LatCrit theory's four bedrock functions: [FN4] the
production of knowledge, substantive transformation, coalitional social struggle, and a
commitment to collaboration and community; [EN5] transcend jurisprudential
boundaries, and its “critical, cross-cultural, and interdisciplinary” [EN6] examination of
issues of global concern will provide richer and more contextual insights to the search
for solutions to universal problems. [FN7]

LatCrit V's key thematic clusters demonstrate the project's commitment to global
challenges, particularly the "Role of Constitutional and Legal Systems in Maintaining or
Reforming the Socioeconomic Status Quo under the 'Rule of Law™ and the "Effects and
Prospects of Corporate Globalization on the Local and Regional Political, Social, Economic
and Legal Arrangements™" themes. [EN8] It is exciting as a researcher to discover that
your interests converge or intersect with those of others, and it is particularly rewarding
when the subject will be scrutinized in a venue where scholars with theoretically distinct
voices can "explore their differences, imagine their commonalities, and collectively
theorize" [EN9] new sociolegal regimes.

All of which explains why this panel, "Justice Systems at Work: Comparative Critiques
and Accounts,” and why my particular interest, judicial reform, advance the evolving
substantive agenda of the LatCrit movement. The reform of judicial institutions is
certainly a matter of *603 universal concern, and much has been written on the topic
generally [FN10] and on Latin American legal systems in particular. [FN11] The LatCrit
voice/perspective is virtually absent from the literature on Latin American judicial
reform. Much of what has been written represents the non-Latina/o perspective of this
aspect of the Latin American condition. [FN12] Judicial reform, both globally and in Latin
America, implicates fundamental questions about the role of judicial institutional
arrangements in the continued reproduction of social and legal injustice. LatCrit's
theoretical approach is uniquely situated to critically examine embedded power
structures that potentially perpetuate inequality and subordinate minority populations
and to carefully design structural reforms to effect transformative social and legal
emancipation.
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This Essay advocates the application of Elizabeth Iglesias's institutional-class analysis
[FN13] to the Latin American judiciary and argues *604 that the results of such an
analysis not only will improve the quality of any judicial restructuring efforts in the
region, but also will advance LatCrit's aspirations to dedicate theory to praxis. [FN14]

Racial spaces, according to Professor Iglesias, are "visible artifacts of both racial
segregation and the relations of investment, production and exchange that are reflected
in the export of capital; monopolies of political and economic power; and the restricted
circulation of goods, services and capital within racially subordinated communities."
[FN15] Her alternative institutional-class analysis locates the production of racial spaces
in the manner in which law, defined broadly to include its substantive norms,
procedures, and institutions, configures relations of differential power and organizes
institutional class structures. [FN16] To the extent that the organization of Latin
American judicial systems implicates the production of institutionalized powerlessness
and marginalization, Professor Iglesias’'s framework provides a vehicle for LatCrit: (1) to
explore how the judiciary constructs institutional-class structures; (2) to assess how
subordinated groups interact with and are impacted by judicial institutions; and (3) to
help determine how best to reform these institutional arrangements. [FN17]

1. Assessing the Status Quo

With regard to the assessment of existing judicial structures in Latin America, LatCrit
scholars would offer a unique perspective. The judicial reform literature is replete with
analyses that focus, for example, on the economic costs of a poorly functioning judicial
system. [EN18] Indeed, one can *605 find numerous reasoned articles promoting judicial
reform in Latin America as a means to implement development strategies, to expand the
role of the private sector, and to foster economic growth and stability. [FN19]

These pro-development reformers generally correlate the profound political
transformations that occurred in Latin America in the aftermath of the 1980s debt crisis
with a failure of existing public institutions. [FN20] As a result of these failures, Latin
American courts suffer from increasing backlogs, delays, and corruption, and the quality
and quantity of court services are deteriorating. [FN21]

The region's colonial heritage also is credited with rendering the judiciary largely
incapable of exerting judicial independence. [FN22] Within the stratified society of
colonial Latin America, a fragile judiciary ultimately depended on the monarch's
authority, and courts and judges were perceived mostly as enforcers of an enormous
body of statutory and administrative directives. [FN23]

As Latin American nations more aggressively pursue entry into the global marketplace,
pro-development reformers vigorously cultivate institutional judicial changes by
emphasizing the widely cited association between an independent and capable judiciary
and economic performance. [FN24] Legal and judicial reform is essential to attracting
foreign investment as private investors and their financiers carefully analyze the degree
of legal risk associated with a potential investment. The concept of legal risk
encompasses not only the content of a nation's laws, but also their enforcement. [FN25]

LatCrit scholars likely would offer alternative analyses of the causes of the perceived
weakness of Latin American judiciaries, and, while doing so, they might express
reservations regarding the success of the region's democratic restructurings. LatCrit
critiques demonstrate how traditional scholars and policymakers parochially use Western
constructions to *e606 explain shortcomings in Latin American legal and economic
development, critiques potentially applicable in this context. [FN26] LatCrit discourse



pertaining to judicial reform would inject a "vigorous skepticism toward the
assimilationist pressures" [FN27] of the pro-development view.

LatCritters potentially would locate the construction of existing Latin American judicial
structures in the "western intervention policies . . . that have tended to prioritize the
institutionalization of transnational capitalist economic relations over the consolidation of
democratic accountability and the self-determination of peoples.” [EN28] Latin America
is a "region where white supremacy is mediated through the political apparatuses and
economic structures of neo-colonial dependency, state corporatism, military
bureaucratism and authoritarian repression.” [FN29] Thus, "Latin America's dependence
on neoliberal market reform projects” [FN30] should be considered as a causative factor
in the decline of Latin American institutions. Because the courts interpret doctrine that
long has been captive to the neoliberal ideology and rhetoric, they are constituted so as
to enable institutionally dominant classes to reproduce subordination and powerlessness.
[FN31] LatCrit passionately would advocate critical dismantlement of any judicial
structure that subordinates disenfranchised communities for the purpose of
reinvigorating equality law. [FN32] Without a dissemination of such a LatCrit analysis,
newly formed judicial systems could remain "profoundly unstable” [FN33] and
potentially will perpetuate neoliberal constructions that marginalize dispossessed groups.

I11. Exploring Subordinated Group/Judicial Interaction

LatCrit also would provide a singular view of the way in which judicial institutional
structures impact subordinated groups and the method by which these groups might
seek to transform the political economy. There are, of course, numerous surveys that
report group opinion on the region's judiciary. For example, one study that rates world
judicial systems on the basis of efficiency and on the opinions of users and public
confidence =607 ranks all Latin American systems except Chile's in the bottom 20%.
[EFN34] Similarly, Latin Americans relate that they "view the administration of justice as
slow, tending to favor those in power, and corrupt."” [FN35] To cite specific data, in
Argentina, a mere 13% of the public expressed confidence in the administration of
justice, and only 16% manifested confidence in that country's judges. [FN36] Similarly,
in Brazil, 63% of the public regarded the administration of justice as "average" or "poor
or substandard.” [FN37] Peru's citizens appear to be the most dissatisfied, with 96% of
the population confiding a lack of confidence in judges and 86% reporting little or no
confidence in the overall administration of justice. [FN38] These data offer a compelling
challenge to the status quo.

What these data fail to reveal or to explore from a LatCrit perspective are the underlying
causes of this profound dissatisfaction. While research does proffer explanations for the
current state of affairs, [FN39] they do not deconstruct the power dynamics that
influence the interactions between judicial institutions and subordinated groups. Indeed,
the very premise upon which much of these data are collected and analyzed prevents a
critically theoretical presentation.

Consider the pro-development literature on judicial reform. These analyses presume that
economic and social development are mutually reinforcing. One commentator asserts
that, "[a]n effective government requires functioning legal and judicial institutions to
accomplish the interrelated goals of promoting private sector development, encouraging
development of all other societal institutions, alleviating poverty and consolidating
democracy." [FN40] These researchers strongly believe that judicial reform benefits all
"users" of judicial institutions. "It benefits the private sector by making business
transactions more predictable, and it benefits the public sector by establishing better
regulation and accountability. Finally, it benefits the people by increasing access to legal
aid programs and services." [FN41]



*608 One might expect the LatCrit project to take issue with these assumptions and to
propose contradistinctive analyses. LatCrit philosophy stations racial segregation within
intervention ventures that have subordinated democratic reform to the imperatives of
transnational capitalism. [FN42] Conceptualized in this fashion, LatCrit likely would
question whether a pro-development judicial reform effort that produced institutional
arrangements favoring a neoliberal political economy would effectively address or
eliminate subordination.

Because of its lucid and credible voice, LatCrit is well placed to influence the research
into the causes of the negative public perceptions of the Latin American judiciary. "By
critically examining [any possible] disjuncture between [pro-development] rhetoric and
the trans/national power structures that coopt and subvert the self-determination
struggles of so many peoples in so many different contexts,” [FN43] LatCrit participation
in the judicial reform undertaking would assure that the Latina/o aspect will be accorded
priority in the process. The project's scholarship offers a Latina/o panorama and an
interdisciplinary examination of identity directed at unmasking systematic bias and
proposing reform geared towards social justice. [FN44]

IV. Imagining Replacement Institutions

Finally, LatCrit's articulation of alternative institutional orders, enlightened by its
theoretical analysis of the way legally constructed Latin American judicial arrangements
allocate power across the different classes and political identities, [FN45] certainly
increases the potential for an improved and higher quality reform process and for more
effective and enduring solutions. Universal objectives such as judicial independence
require "the kind of structural and conceptual reforms that are generated only in and
through the production of theory[,]" [FN46] and the LatCrit project would interject a
distinctive and credible viewpoint into the reform debate.

While judicial reformers agree that improvements are necessary, there appears to be
little consensus on how best to restructure existing institutions. Pro-development
reformers postulate that Latin American judicial reform should be designed to sustain
democracy, to promote economic growth, and to address inadequacies in such
components of the =609 justice system as judicial independence, judicial administration,
procedural codes, access to justice, legal education and training, and bar associations.
[FN47] These analysts suggest that rights and values recognized by the international
community provide important standards for reform. [FN48]

Because several LatCrit scholars have advanced the view that globalization and
development institutionalize relations of subordination in the order of knowledge and
power, [EN49] the project presumably would adopt a different approach. While much of
the judicial reform literature presupposes that universally articulated international
values, rights, or norms exist and that they represent neutral concepts potentially
applicable to all nations, LatCrit likely would challenge this assumption. [FN50] LatCrit
writers seek to unearth the "hegemonic underpinnings of international norms™ [FN51]
and to reveal that these purported universal standards are rarely, if ever, discussed in
the context of the advanced industrial states. [FN52] In practice, these concepts are
principally applied to so-called Third World states, and they provide the "moral and
intellectual foundation for the development of a set of doctrines, policies and principles,
formulated and implemented by various international actors to manage, specifically, the
Third World state and Third World peoples.” [EN53]



LatCrit condemns attempts by "Anglocentric” [FN54] societies to promote reforms in the
developing world focused on reproducing a set of principles and institutions which are
seen as having been perfected in the Western world and which the non-Western world
must adopt if it is to make progress and achieve stability. [FN55] While these pro-
development reform initiatives purport to advance dual goals that are often
characterized as inseparable, the furtherance of commerce and of social advancement,
[EN56] LatCrit likely would offer a different assessment. "In short, international law has
sought to create non-[Western] governments which facilitate [Western] commercial
expansion.” [EN57] Thus, because Anglocentric constructions dominate and define
ostensible international norms, they do *610 not provide reliable standards for reform
efforts addressing the problem of non-Western peoples, and, more specifically in this
context, their judicial institutions. In stark contrast to the LatCrit agenda, the
international norms rhetoric propounded by pro-development and other scholars to
create the political and economic conditions that further globalization could, far from
promoting human rights, undermine them. [FEN58]

LatCrit theory thus is crucial to effectuate lasting emancipatory institutional
transformation [FN59] in the Latin American judiciary. Not only does LatCrit have the
vision and the commitment to imagine and articulate an alternative institutional order,
[EN60] it also has the resources and the experience to ensure that the reform process
itself is not strategically manipulated to maintain structures of privilege and
subordination. [FN61]

The LatCrit project can expose and prevent any rhetorical manipulation of the reform
process through its profound knowledge of the Latina/o reality and condition. Joined and
informed by experienced and critical members of the relevant constituencies, reformers
are better equipped to design new judicial institutions which are responsive to the needs
of the communities they serve.

LatCrit experience might illuminate, for example, how the civil law models prevalent in
Latin America may perpetuate “"hierarchical, non-participatory, and exclusionary
allocations of decisional authority.” [FN62] Courts operating in these models can become
isolated bureaucracies, bureaucracies that distance judges from the majority of society
and deprive them of procedural restraints to temper their biases or discretion. [FN63]
Judicial reform efforts must address the failures of existing systems to confront
repression, but must do so with cultural sensitivity and intelligence, a task for which the
LatCrit project is perfectly situated.

LatCrit also would be sensitive to sources of oppression that are internal components of
Latina/o culture. [FN64] The region's historical pattern of authoritarian domination is
generally attributed with reinforcing Latina/o cultural traits, such as fatalism and
acceptance of corruption. [EN65] These cultural tendencies animate public opinion
regarding Latin *611 American judicial institutions. [FN66] Polls clearly demonstrate the
"climate of distrust and frustration [that] permeates the [region's] judicial system."
[EN67] In this climate, the public harbors low expectations of justice when forced to
utilize judicial resources.

Two seemingly contradictory themes are relevant to this issue. First, there has been and
continues to be broad public support for legal instrumentalism to advance societal goals
in the Latin America region. [FN68] This recognition that courts engage in contextual
interpretation of national constitutions certainly creates a permissive atmosphere in
which responsive, and potentially repressive, law has thrived. [EN69] Conversely,
despite this support, the Latin American citizenry appears openly to question their
judicial systems' competence, independence, and ethics. This hostility has not, however,
translated into organized activism. [FN70] The public appears resigned to the status quo



and disengaged from the judicial reform process. LatCrit members are well-placed to
represent this cultural constituency, [FEN71] to elucidate this apparent paradoxical
societal dissonance, and even, perhaps, to enlist greater public participation in the
reformation enterprise.

LatCrit unflinchingly will confront other dimensions of Latina/o tradition that can be used
to subvert the struggle for self-determination. Latina/o cultural traits such as the
sanctity of family, the dominant role of religion, and the rigid expectations of proper
gender roles and behavior conspire to subordinate women and have been subjected to
the scrutiny of LatCrit scholars. [FN72] With LatCrit guidance, judicial reform efforts in
the region could be both sensitive to the Latina/o temperament yet resistant to these
oppressive social and cultural patterns of conduct. As one commentator thoughtfully
reflects: "Where cultural practices are concerned, it is important, on the one hand, to
protect traditions from the improper imposition of outsiders' ideologies. On the other
hand, culture must not be used as a pretext to shield norms that perpetuate . . . *612
subordination.” [FN73] In the context of judicial restructuring, this admonition could
prevent the reproduction of institutionalized oppression and secure the ultimate
legitimacy of the reform process itself. [FN74]

V. Conclusion

The universal economic and political ramifications of ineffective and poorly functioning
judiciaries have attracted the attention of scholars and reformers of all persuasions and
jurisprudential tendencies. However, while Latin American reform projects will have an
inevitable effect upon Latinas/os, [FN75] the LatCrit movement has not yet focused its
critical gaze on the subject.

Pro-development researchers have a particular interest in participating in the Latin
American judicial reform effort. Motivated by a commitment to, and a belief in, the
unlimited potential of the region's natural resources, including its human capital, the
developmentally-minded seek to create effective legal systems that facilitate economic
development and social interaction. However, this certainly is not the exclusive view, nor
does it offer, or even purport to offer, a comprehensive or unbiased analysis of the issue.
Indeed, to balance its inherent prejudices and to ensure the ultimate success of any
restructuring, many adherents to globalization theories actively promote a participatory
reform process, one in which all affected parties are involved. "Ownership [of the process
and of the result] is a condition of success in any field, but it is particularly relevant in
legal reform, which goes to the core of the social fabric of a country.” [FN76]

Thus, this Essay. The author strongly believes that the LatCrit perspective is essential to
the long-term viability of any judicial reorganization in the region. Professor lglesias's
institutional-class analysis would focus comprehensively on how power is organized by
Latin American legal institutions and on how these institutions participate in
subordination. [EN77] By examining the legal distribution of power among different
groups within this specific institutional context, all reformers will better understand how
law is implicated in producing the relations of powerlessness and can avoid creating new
structures that merely reproduce the poverty and subordination that are manifested as
racial spaces. [FN78]

*613 While some might argue that LatCrit theory is incompatible with the pro-
development perspective, it is this author's opinion that the two projects are not mutually
exclusive, but rather are complementary. The LatCrit movement critiques legal, political,
and economic structures with the goal of achieving true social justice; [FN79] pro-
developers theorize that economic development advances societal stability and self-
determination. [FN80O]



This is particularly relevant in the context of judicial reform. Everyone identified with the
reform movement, including those with pro-development leanings, share the desire to
create intelligently designed court systems that are capable of responding to the most
pressing societal challenges: pervasive poverty, inadequate health services, and failing
infrastructures. As such, the results of a LatCrit institutional-class analysis would enrich
the collective literature, reinforce common goals, and improve the quality and longevity
of any reformed institutions that result from the process.

Without conceptual evolution informed by a critical analysis of how the judiciary creates
racial spaces, [FN81] judicial reform efforts likely will not address LatCrit's anti-
subordination message and might leave new processes intact that reproduce
institutionalized powerlessness. As Professor Iglesias has noted, "the structural
arrangements of the past tend to have an uncanny hold on the possibilities of the future.”
[EN82] To prevent the replication of existing racial spaces and to expand the scope of its
anti-subordination agenda, this author urges LatCrit scholars to join the project's
analyses to other judicial reform methodologies. [FN83] This practical engagement of
LatCrit theory to the advancement of transformation, the creation of material social
change that improves the lives of Latinas/os and *614 other subordinated groups, [FN84]
dedicates LatCrit theory to praxis, a project imperative. [FN85]

In the view of one highly regarded LatCritter,

[T]he key to a productive LatCrit race/ethnicity discourse will be whether [the project]
engage[s] issues of subordination with a sensibility of interconnectivity, cooperation and
coalition. LatCrit scholars must endeavor always to situate [their] work in light of other
analyses, communities, and interests; LatCrit scholarship must recognize, accommodate,
and incorporate the work that precedes and surrounds our own. In this way, [LatCrit
scholars] can leverage the reach of [their] work through the mutual cultivation of
progressive, critical coalitions, especially with outsider scholars who also are engaged in
the anti-subordination struggle. [FN86]

This vision is what will ensure that LatCrit will be a "leading voice in the global theoretical
debate" [FN87] on matters of universal concern.
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