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SUMMARY: ... The past few decades have produced formidable scholarly efforts that have examined,
questioned, criticized and even shielded the theoretical and philosophical foundations of public
international law and liberal theory. ... Pragmatically speaking, the notion of methods or frameworks to
international law as utilized here is the application of various approaches in an attempt to explain and
address the actual problems the international community faces. ... A Race Approach to International Law
could have the effect of including voices of people of color, even if they may be part of the intellectual elite
that heretofore had not been adequately heard. ... In particular, the voices of immigrants whose family
originate from the so-called third world are often directly as well as indirectly affected by international law,
but are rarely examined. ... If successful, a race discourse could produce a reformation of international law
that could insure all people, including those of the third world within and outside of the United States, are
addressed and hopefully respected in international law. ... In this sense, RAIL would enhance both NAIL
and a fledgling discourse known as TWAIL or Third World Approaches to International Law. ... A Race
Approach to International Law or RAIL a framework acknowledges the reality that race has been a focal
point of the international discourse. ...
HIGHLIGHT: I seek not what his soul desires.
He dreads not what my spirit fears.
Our Heavens have shown us separate fires.
Our dooms have dealt us differing years.
Our daysprings and our timeless dead
Ordained for us and still control
Lives sundered at the fountain-head,
And distant, now, as Pole from Pole.
Yet, dwelling thus, these worlds apart,
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When we encounter each is free
To bare that larger, liberal heart
Our kin and neighbors seldom see.
-- Rudyard Kipling
[*1519]
Introduction
The past few decades have produced formidable scholarly efforts that have examined, n1 questioned, n2
criticized n3 and even shielded n4 the [*1520] theoretical and philosophical foundations of public
international law n5 and liberal theory. n6 All of the international frameworks or paradigms attempt to
explain the traits of international law and to address contemporary international issues. n7 Pragmatically
speaking, the notion of methods or frameworks to international law as utilized here is the application of
various approaches in an attempt to explain and address the actual problems the international community
faces. n8
This work reviews an important shortcoming of the dominant public international paradigm and the recent
methodical responses to that edifice. Specifically, this article argues that issues of race have not been
significantly addressed in international law discourse. In particular, this Article notes that in the theoretical
discourse some writers have discussed race, but the thrust of the discourse marginalizes the importance of
race. In the practice of in [*1521] ternational law, people of color are affected but rarely recognized in
policy debates. Additionally, this work attempts to explain how a discourse that positions race at the center
of the discourse increases the prospect of a coherent view of international law. At its core, this work
recognizes that both the traditional approach and its responses contain some virtue, but are woefully
lacking in at least one important respect. The existing approaches to international law fail to adequately
explore the consequential nature that race has played in the development of international law. By reviewing
the theoretical foundations of the approaches and by providing vivid examples of the racialized nature of
movements in international law, this article will demonstrate how race has been a real but unspoken
determinant of international policy. This Article, in addition to acknowledging the beginnings of a new
racebased approach to international law, formally proposes a race-focused international discourse in order
to ensure that an often determinative variable to international action is not at best relegated to merely one of
a host of potential relevant factors to international policy making. Following a handful of scholars who
have begun to address the impact of race on certain international issues, this paper calls for the recognition
of a race-focused discourse that will extend and expand the scope and depth of international dialogue, as
well as ensure an inclusion of diverse voices in the already robust debate that is the methods discourse on
international law. Finally, a race approach to international law will attempt to debunk the purported
objectivity of the liberal paradigm and question the reality of the humanitarian rhetoric that is at the root of
international law.
I. The Traditional Discourse
Traditional international law contains two doctrines that seek to provide the rationale for the rules of
international law that validate the actions of nation-states. n9 Proponents of these doctrines attempted "to
formulate a philosophical justification for the binding force" that international law has on nation-states.
n10 The first is the [*1522] fundamental rights doctrine, which is a corollary of the doctrine of the "states
of nature," also known as natural law, is one such justification. n11
"Under the 'fundamental rights' doctrine, principles of international law can be deduced from the essential
nature of the State." n12 Hence, much like individuals, "every State, by virtue of [being a state,] is
endowed with certain fundamental, inherent, or natural rights." n13 However, recent responses to the
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traditional approach have criticized this theory because it is based on a naive faith in a moral order or
authority. n14
The second traditional doctrine, positivism, asserts that international law is simply an aggregation of rules
consented to by nation-states. n15 Under this theory, international law is reduced to the acquiescence of
nation-states. n16 Thus for positivists, international law consists of the rules to which nation-states have
agreed through treaties and custom. n17 Consequently, the nation-state or sovereign is the protagonist in
the international drama, and in the absence of the nationstate's consent to a particular international law it is
free to undertake whatever act it pleases. n18 Not surprisingly, the two underlying theoretical foundations
of the traditional approach to international law conflict. While the natural law framework advocates an
ordained basis for legitimacy, the positivist basis posits a consensual basis for legitimacy.
Despite the tension between them, the traditional doctrines to international law have produced what has
been described as an uneasy positivist truce. n19 This positivist formulation has been referred to by its
chief twentieth century proponent, Hans Kelsen, as [*1523] the pure theory of law. n20 Under the pure
theory, the authority of law is not questioned but explained. As was recently observed, positivism
is not necessarily taking the so-called bad man's view of the law, namely, that people would only obey the
law because they fear . . . punishment . . . . For most of the time, most obey the law because they regard the
law to rest upon moral order and to derive its legitimization from it. n21
As this quote verifies, the so-called positivist truce is often explained by terminology that resembles the
doctrine of natural rights.
And yet, the truce has not eradicated the traditional doctrines of which it is comprised. One vindicator of
the traditional paradigm, Thomas Franck, has argued that the very consent-based structure of the
international formulation promotes adherence among nation-states, and thereby legitimacy, because it
accommodates a deeply felt popular belief that for a system of rules to be fair, it must be firmly rooted in a
framework of agreed upon formal requirements. n22 Such observations reflect the view that the primary
subjects of international law are the nation-states.
The nation-state is thus "the authoritative political institution" which as a result has dominion or
sovereignty over its citizens, n23 and is equal to all other nation-states. n24 This position is evidenced by
the international court of justices holding that international law does not address individuals directly. n25
Though individuals can be beneficiaries of international legal norms, the traditional paradigm continues to
assume that norms that affect individuals will be neu [*1524] trally applied. n26 This belief appears to
stem from the premise that the nation-state will act in the best interest of its constituency.
The classic positivist contends that the "law is regarded as a unified system of rules that . . . emanate from
the will of the [nationstate]." n27 "This system of rules is an 'objective'" and legitimate reality, unlike the
subjective questions of what the rules should be, that emanates from the nation-state's will, n28 so that in a
sense, positivism is the acceptance of the systemization of international order.
II. The Response to the Traditional Approach
The positivist-naturalist conventional doctrines, which are at the bedrock of the dominant liberal paradigm,
have produced ample criticism. The critiques, which are rooted in a variety of theoretical methodologies,
challenge the conventional doctrines. Particularly this is achieved by contesting the efficacy of the
positivist formulation.
Arguably, the most prominent current critique stems from a group of theorists who have been labeled "new
stream" scholars. This group, influenced by critical legal studies, seeks to move beyond the doctrine and
relevance of law by exposing the contradictions of traditional international discourse. n29 In so doing they
seek [*1525] to refine an understanding of the importance of culture and policy in the development of
international law. n30
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Another critique of the traditional discourse is from the camp of international law and relations. This
group, known as the IR/IL camp, provides an interdisciplinary approach that seeks to incorporate political
science and international relations insight into international law. n31 Meanwhile, another group, the New
Haven or policy-oriented jurisprudence has taken an approach that eschews positivism's structuralism and
formalistic adherence to rules. n32 This method views law as a process towards making decisions. n33 It
shares with legal realism a focus on the empirical: on delineating the problem in the context of relevant
conditioning factors. n34 After considering a problem in that light, this group seeks to resolve the problem
in accordance with "a world public order of human dignity." n35
Finally, feminist scholars have introduced an approach, known as feminist international jurisprudence,
n36 which seeks to emphasize the significance of gender relations in the creation of international law. This
group also questions international law's claim to objectivity and impartiality and challenges the traditional
separation of public from private in the international law discourse because it serves as a tool for excluding
gender issues. n37 [*1526]
While exerting different methods, all these critics of the traditional paradigm seem to share a common
belief that in practice the actions of nation-states rarely comport with the humanitarian rhetoric of the
traditional edifice. n38 Put another way, the responses examine the failure of international law to provide a
viable framework for deterring and responding to human rights violations. n39 The new stream critiques,
while considered harsh, are relevant in that they argue that the focus of the traditional paradigm is based on
contradictory justifications that result in an inherent indeterminacy. n40 For example, they reject the
positivist's blanket acceptance that what is fundamental is determined by mere sovereign agreement that
such things are fundamental. n41 These critiques challenge the dominant paradigm by questioning the
adherence to the normativity of the nation-state. n42 Accordingly, they note that the acceptance of the
virtue of the sovereign or nation-state and its actions ignores the contemporary upheavals and
transformations that will not stay swept under some static rug. n43
Recently, a pointed critique of the positivist paradigm by the policy-oriented camp observed that
positivism's "focus on 'existing' rules, emanating solely from entities deemed to be equally 'sovereign' does
not properly reflect the reality of how law is made, applied and changed." n44 They noted that positivism
"remains fixated on the past, trying to reap from words laid down, irrespective of the context in which they
were written, the solution to a problem that [*1527] arises today or tomorrow in very different
circumstances." n45 Thus, the thrust of the critiques of the traditional liberal international law paradigm
has been whether the paradigm can adequately address and respond to the needs of those who are affected
by actions of nation-states.
Given this deficiency, some of the critics, such as the policyoriented approach and the international
relations approach, have expounded alternative approaches to reach solutions for international law. n46
While others, such as the feminist critique, rather than discerning ultimate truths or explanations to
international issues, have tried to shift the positioning of the discourse so as to insure that certain issues are
not marginalized. n47 This latter group, building on deconstructionist philosophies, has introduced
different perspectives or modes of emphasis that were omitted from the traditional discourse. n48 Some of
these critics have concluded that international regimes that seem too weak to pursue an intended political
program and, unable to withstand scrutiny, are also too technocratic to assist those in need. n49
Despite the differences, a common trend exists among all critics. They all assert that the philosophical and
theoretical structures justifying nation-states' compliance with the rules of international law have failed to
cause nation-states to comport with these rules. This has produced incoherence in the application of
international law, which in turn marks the utter failure of international law to achieve the reforms that were
the impetus for its creation. n50 These critiques of the dominant formulation often also assert that the
liberal foundations of the internationalist edifice fail to address the [*1528] problem of indeterminacy.
n51 This problem of indeterminacy may display itself in different fashions. Namely, the indeterminacy may
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arise from decision-making that is not predictable, which is particularly troubling in the vast array of
international context in which issues may arise. In addition, indeterminacy may arise from unpredictable
value clashes. n52
Professor David Kennedy, quite possibly the leading explorer of the traditional paradigm, has apparently
come to a similar conclusion. He described the methodology of international public law as giving the
appearance of movements from imagined origins to a desired end, but in actuality existing precariously and
ever fluctuating among the constructed imagined points. n53 This critique of the positivist paradigm also
recognizes that a considerable amount of cynicism stems from the traditional discourses anointment of the
sovereign state as the core being of international order. n54 Related to this critique is the argument that the
dominant liberal tradition of international law also produces policies and practices that are skewed against
progressive politics. n55 In part because the new stream approach has introduced issues of consequence,
such as culture and race, that had previously not been addressed, this paper will further explore this new
wave of critiques. n56
The new stream or new approaches group has attempted to shift the forms of international legal
scholarship from analysis of doctrine to acceptance of the determinative quality of culture and policy. n57
The leader and founder of the New Approaches to International Law, or NAIL group, David Kennedy,
recently described the traditional international law theorist as being constantly worried [*1529] about the
ability of international law to accurately reflect the sovereign's will and to bring sovereign behavior within
its ken. n58 He added that the traditional theorist is virtually always searching for better methods to
enforce norms in international society and feels the need to defend international law even when
enforcement seems unlikely. n59
Kennedy notes that for the traditional theorist, law and culture occupy different stages of development.
n60 In fact, cultural differences precede the move to the moral high ground of the law. n61 Kennedy
argues that the internationalist seeks to build bonds among states by being agnostic about culture, by having
no culture. n62 Another writer similarly observes western legal theory views law as an autonomous,
abstract, and rational entity distinct from the society it regulates. n63 To the internationalist, the problem
of culture disappears because it is equated with the notion of the nation-state. n64 In what perhaps would
be of interest to critical race theorists, one of Kennedy's most recent works emphasized this point by means
of the narrative mode of discourse, also referred to as explanation by metaphor. This story or metaphor will
be the starting point of a movement that my colleague Tayal Mahmud in a panel at this conference
somewhat fancifully characterized as a RAIL or Race Approaches to International Law.
In order to reveal the shortcomings of the traditionalist, Kennedy asks us to envision the traditionalist as a
photographer, and the sovereign as the subject of his photograph. n65 Kennedy likens the traditionalist
focus on the global to the local to that of a photographer's adjustment of the lens to capture the lake behind
Aunt Betty's head. n66 Like Uncle Chuck, whose insistence on getting into the picture would be annoying
to the photographer, culture throws [*1530] a wringer into the international scene or snapshot. n67
According to Kennedy, culture may embody a host of issues and identities -- ethnic, religious, familial,
gender, racial, and indigenous. n68 Meanwhile, Aunt Betty, much like the sovereign is, as the result of the
intrusion, no longer the focal point of the picture. She is reduced to merely a participant in the picture. At
this point Kennedy's story essentially ends and a RAIL critique would begin.
What could RAIL effectuate?
A Race Approach to International Law could have the effect of including voices of people of color, even if
they may be part of the intellectual elite that heretofore had not been adequately heard. While these voices
may not represent all race perspectives, they may force the dominant gaze to consider differing perceptions
of reality. A RAIL critique would invite race-centered international discourses from both within and
without the United States. This is not to say that there have not been voices from the third world. However,
there are numerous cultures within the United States. In a sense, because of the amalgam of cultures,
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nationalities, and races within this country, the United States has within itself the so-called first through
third world, and as many as possible of those voices should be heard. The multicultural make-up of this
country virtually ensures that international issues will affect people in this country. In particular, the voices
of immigrants whose family originate from the so-called third world are often directly as well as indirectly
affected by international law, but are rarely examined. Some examples of this impact include the recent
incarnations of immigration and free trade issues arising in this country's relations with Mexico. n69 As
the Chinese exclusion cases also demonstrate, the racialized history of U.S. immigration laws has literally
affected the color of the migration of people into this country, who all too often live with immutable
characteristics of both citizen and alien or foreigner status. n70 Similarly, the "free-trade benefits" of
NAFTA, [*1531] which do not include "free or unrestricted migration," implicate the alien as well as
those here who, because of race and ethnicity, are all too often treated as aliens. n71
A RAIL critique could expand upon NAIL's cultural critique generally and Critical Race and LatCrit
theories' focus on race in particular. It will likely be similar to the feminist international critique by seeking
to examine the effect of international legal processes and norms that emanate from a western and
accordingly white Eurocentric construction. n72
A RAIL approach would also likely reject the assumption that there is some overarching neutral
standpoint, a nonpolitical academic standard that allows this method of politics to be discussed from the
outside of particular methodological or political controversies. n73 RAIL will likely question the
normativity of the nation-state since it often is a mere reflection of majority voices and given the dominant
international structure all too often promotes a form of European or western domination. n74 As was
recently observed, "international law owes its origins to European Cultural norms which maintained that
nation's owed duties to others of the same race." n75 "International law was a distillation of European
cultural norms into a system of rules." n76 A clear division of the world into European and non-European
realms marked international law.
RAIL could advance a variety of goals forcing the dominant perspective to appreciate the impact of
European domination on the international discourse, an issue that has long been masked in the [*1532]
facade of neutrality. Such an emphasis will focus on the impact international policies or rules have on racial
minorities, thereby continually providing a race conscious voice in international law. n77 In a sense, this
approach would respond to Elizabeth Iglesias' call to expand the parameters of the antisubordination
agenda of critical theory by highlighting the myriads ways in which white supremacy is embedded in the
structures of privilege. n78 Heretofore critical race critics have focused on domestic struggles for racial
justice. n79 While this Article's call for a race conscious examination is perhaps a novel approach, it is one
that has already begun with scholars, such as Antony Anghie, n80 Ruth Gordon, n81 and Robert
Williams, n82 who have examined a series of international issues from a critical race perspective. n83
This work is an effort to acknowledge this movement that is in its fledgling, as well as formally recognize
the international critical race theory efforts as RAIL.
A race-focused discourse will likely depart from NAIL in the nature of the focus of the dialogue. While a
discourse on culture could include race, issues of race would be relegated to a component part of the
"cultural" focus. However, the amalgam of issues that can be included in the term culture fail to sufficiently
capture [*1533] the importance of race in many international issues. Much in the same way the feminists
recognized the importance and need for a gendered emphasis, there is similarly a need for a race focus. In a
recent work on the subject, Professor Gott emphasized the need to "reinvigorate the analysis of global
white supremacy and, in so doing, inject Critical Race and LatCrit approaches into the growing mass of
critical perspective on globalization." n84
RAIL would emphasize conversations and dialogue, rather than the production of a single, triumphant
truth. n85 RAIL would assert and focus on the importance of race, which would contain an intersectional
component n86 by including, out of necessity, other related areas such as gender in international law. The

33 U.C. Davis L. Rev. 1519
intersection between RAIL and a feminist critique on certain international issues will create paradigm shifts
from a RAIL discourse critiquing the traditional framework. Unlike a critique of white supremacy, when
addressing an international issue that implicates race as well as gender that are oppositionally situated, such
as in the case of Female Genital Mutilation, a RAIL critique would have to struggle with its goals and any
proposed solution. When addressing controversial issues such as Female Genital Mutilation ("FGM") a
RAIL critique would have to struggle with the conflicts concerning sovereignty, cultural relativism, and
European or Western paternalism on the one side and human dignity, health, inviolability and sanctity of
the body to be free from what many believe is a form of torture. In such a delicate debate a RAIL discourse
may tread dangerously close to sanctioning violence or replicating western constructions of the so-called
"other" on the third world. The question will likely turn on whether there are truly universal foundations to
international law. In a sense a FGM examination from a RAIL critique will be another question of the
moral foundationalism of the law. From this writer's perspective, obviously tainted by western norms, an
exhaustive RAIL critique of FGM would ultimately conclude that the sanctity of human dignity and
inviolability should [*1534] overcome concerns of sovereignty and western paternalism. n87 If
successful, a race discourse could produce a reformation of international law that could insure all people,
including those of the third world within and outside of the United States, are addressed and hopefully
respected in international law. n88 Just as NAIL reminds us of the importance of culture and the feminist
methods remind us of the need to consider gender, RAIL would bring to the forefront the significance of
race in the international discourse. For instance, a RAIL critique would acknowledge the humanitarian
interests behind the United Nations' military involvement in Bosnia, but would question the lack of similar
interest in the taking of innocent lives in Rhwanda, and the utter silence of the domestic media in
addressing these apparently fungible people.
In this sense, RAIL would enhance both NAIL and a fledgling discourse known as TWAIL or Third World
Approaches to International Law. The TWAIL discourse, which is difficult to describe and research
because of the lack of easily identifiable writings which would be considered TWAIL works, n89 is
predominantly viewed as stemming from scholars originally mentored by NAIL founders, but who
originate from various countries and are engaging in a third world perspective to the international law
critique. n90 Nonetheless, a RAIL critique can be understood by analogism to [*1535] the manner in
which critical race theory is perceived as a response to critical legal studies. n91
RAIL, as alluded to before, follows Critical Race and LatCrit theory by emphasizing that which is at the
heart of what NAIL's Kennedy described as culture. n92 Instead of using the broad but cautious term of
culture, RAIL would seek to have the international focus on the underlying and equally broad component
relevant to virtually all legal discourse, race and the myriad of all its constructions. This is a significant
contribution in that when we talk of culture, of minorities, of difference, of colonialism, of the first and
third world, we are engaging in a discourse about race. Until this moment much of international discourse
on race has masked the importance of race through the use of these other labels and has avoided race
because many find it discomforting.
To illustrate how RAIL could force the global discourse to face the uncomfortable, let us return to
Professor Kennedy's metaphor about the picture. A RAIL approach would add to the vista an issue that is
so immersed with racial implications, but whose existence amazingly is rarely openly addressed.
When last we discussed Aunt Betty's picture, Kennedy compared Uncle Chuck's insistence on entering the
frame to culture thrusting itself unto the traditional discourse. RAIL enhances this image by reminding us
that part of the international picture involves all sorts of people of color that are too often, while not in the
picture, the subjects of Aunt Betty's writings, the white or European description of the picture. RAIL in
other words would be akin to a "color-advanced" film product, which would ensure that the viewer captures
a truer picture of what has transpired.
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Furthermore, by tapping into the antisubordinate, anti-essentialist nature of Critical Race and LatCrit
theory, RAIL would force us to ask a few more questions. For example, if Uncle Chuck were African
American, Latino, or Asian American, would he be in [*1536] the picture? If so, then why did it take so
long to include Uncle Chuck in the frame, which by analogy could very well be the theoretical discourse?
Given the delay, will he ever truly be a participant in the practical discourse -- will he ever be allowed to
take the picture? Which, given the amount of control the photographer has over the final product, begs the
question; who is currently taking the picture? n93
While at first blush, this RAIL perspective as a theoretical progeny of NAIL appears to be narrow, upon
closer examination it would provide a fuller discourse by forcing traditionalists and other participants in the
method debate to face the reality of race, which does not neatly fall within the paradigm of the sovereign. A
RAIL approach would challenge the assumptions of other methodological approaches. Specifically, it
would question whether issues of race continue to be marginalized. In so doing RAIL would invite all of
the outsiders' voices. n94 Unlike other approaches, it would not necessarily replicate the hierarchy it seeks
to question as it was not conceived by inside international intelligentsia n95 and arguably did not originate
in Europe or Cambridge, Massachusetts.
Functionally speaking RAIL could provide a critique of a concrete problem that is faced or avoided in the
international community. Contrary to both the traditionalists and those that critique them, a RAIL critique
would seek to focus on race in order to add an emphasis to new approaches. The following is an example of
a RAIL discourse concerning the international issue of colonialism. By looking at the relatively small
amount of race-focused discourse in the area of self-determination movements, n96 a RAIL discourse
[*1537] could bring to the forefront an issue that has been, in the past, merely a component of a cultural
discourse.
This approach would enhance the dialogue in that, as Antony Anghie observed, "colonialism and the
developing country experience is one that still remains to be elaborated and theorized in terms of its role in
the making of international law." n97 And yet, with the exception of certain scholars in fields outside the
law, such as Edward Said and Rubin Weston, n98 and within the legal academia, such as Ruth Gordon,
n99 Antony Anghie, n100 and Henry Richardson, n101 in the context of colonial discourse race has been
an all too often marginalized theme.
Despite this marginalization, issues of race permeate international and colonial discourse. n102 Issues of
race have arisen subtly in a form of western paternalism that was and is at the heart of colonial discourse.
This form of paternalism actually legitimized the institution of colonialism through nineteenth century
notions such as manifest destiny and the white man's burden. More recently, in the League of Nations
Mandate System and the United Nations Trusteeship System the theme was no less pervasive. Using terms
such as "advanced," "matured," "sacred trust," "civilized," and "failed states," international bodies have
used thinly veiled euphemisms for race in their international law lexicon. n103 These loaded terms have
typically legitimized western determinations of when people of color could be endowed with the basic
human right to rule themselves.
For instance, the United States' major twentieth century colonial expansion began as a consequence of the
Spanish-American War. n104 [*1538] One of the repercussions of these conquests was the development
of a United States Supreme Court jurisprudence that embraced colonialism. In a series of decisions known
as the Insular cases the Supreme Court affirmed colonialism via issues of race and racial constructions.
n105 And yet, few legal scholars and even fewer law school courses address this constitutional
development. n106
The Insular Cases occurred after the Spanish-American war, in a time of intense governmental debate over
the fate of the territories acquired by the United States as booty of war. n107 While the debate centered on
the largest possessions, Puerto Rico and the Philippines, the Island of Guam was also acquired. n108 Prior
to this period the United States philosophy towards expansion as evidenced by the Northwest Ordinance of
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1787 was acquisition of territories with the intention of future incorporation as states of the Union. n109
However, unlike its previous acquisitions, following the Spanish-American war, the United States occupied
"offshore" territories in the Caribbean and the Pacific that were inhabited by people of color who had
different cultures and spoke different languages. n110
This distinction was the basis for the United States' development of a different approach towards
incorporation with respect to these territories. Ultimately, the U.S. decided to take up a share of the white
man's burden, and acquire distant lands while maintaining [*1539] the inhabitants of said territories in a
subordinated status. From the statements of congressional leaders to the decisions of the United States
Supreme Court, the determinative role that the race of the inhabitants played in this debate is unequivocal.
n111
For example, at a time when Filipinos were portrayed as "physical weaklings of low stature, with black
skin, closely curling hair, flat noses, thick lips, and large clumsy feet," n112 Representative Payne argued
for preferential treatment for Puerto Rico via the census reports which demonstrated that Whites, generally
full-blooded white people, descendants of the Spaniards, outnumbered by nearly two-to-one the combined
total of Negroes and mulattoes. n113 Similarly, Representative Spight stated, "how different the case of
the Philippine Islands. . . . The inhabitants are of wholly different races of people from ours -Asiatics,
Malays, Negroes and mixed blood." n114 Representative George Gilbert further delineated the role of race
when he warned against "opening wide the door by which these Negroes and Asiatics can pour like the
locusts of Egypt into this country." n115 Senator William Bate concurred with this sentiment when he
proclaimed "let us not take the Philippines in our embrace to keep them simply because we are able to do
so . . . . Let us beware of those mongrels of the East with breath of pestilence and touch of leprosy." n116
The race debate concerning these territories is not limited to legislative history. n117 It also became part
of United States Supreme Court jurisprudence. The Insular Cases, as mentioned earlier, created this
permanency by endorsing territorial expansion and legitimizing colonialism. This effectively proclaimed
American imperialism as constitutionally permissible. In Downes v. Bidwell, n118 Justice Brown, writing
for the plurality warned: "If the[] inhabi [*1540] tants [of offshore territorial acquisitions] do not become,
immediately upon annexation, citizens of the United States, their children thereafter born, whether savages
of civilized, are such . . . . If such be their status, the consequences will be extremely serious." n119 Justice
Brown further elaborated upon the prevalent Anglo-Saxon nativistic thought:
If those possessions are inhabited by alien races, differing from us in religion, customs, laws, methods of
taxation and modes of thought, the administration of government and justice, according to Anglo-Saxon
principles, may for a time be impossible; and the question at once arises whether large concessions ought
not to be made for a time, that, ultimately, our own theories may be carried out, and the blessings of a free
government under the Constitution extended to them. We decline to hold that there is anything in the
Constitution to forbid such action. n120
Justice White's opinion concurring in judgment further justified disparate treatment by warning against
"the evil of immediate incorporation." n121 This shibboleth would open up the borders to "millions of
inhabitants of alien territory" who could overthrow "the whole structure of the government." n122 Justice
White's racially based incorporation doctrine is still effectively the law of the land and forms the basis for
the existing disparate treatment of the residents of America's island dependencies.
Racial undercurrents were also at the heart of the global movement against colonialism, through the right
of selfdetermination. n123 Self-determination is regarded as the right of a people to pursue freely, absent
outside pressure, their political and legal status as a separate entity. n124 Self-determination is grounded
[*1541] on human rights precepts that recognize that all people are equally entitled to be in control of their
own destinies. The principle is based on ideas of human freedom and equality, and is, as such, at odds with
colonial rule or any other similar form of foreign determination. n125 As Professor Ruth Gordon notes,
however, after World War I, the principle was applicable only to certain Europeans. n126 Any semblance
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of self-determination for non-Europeans was embodied in the League of Nations Mandate System. n127
Article 22 of the League of Nations Covenant called upon "advanced" guardians over certain colonies and
territories that were incapable of self-rule. n128 These people who were categorized as incapable of selfrule were, as luck would have it, in many instances nonwestern Europeans, and in virtually every other
instance residents of the third world. n129
The reality is that, rhetoric about self-determination aside, under the framework of the mandate system,
self-determination was essentially unavailable for the less-advanced people of the Third World. n130
Instead, these people, absent their consent, were entrusted to the tutelage of "advanced nations." Typically
European or descendants of Europeans were responsible for the well-being and development of their
charges and carried out this responsibility as a "sacred trust" of civilization. n131
While the United Nations Charter referred to and adopted the principle of self-determination, it
simultaneously retained vestiges of the subordinating mandate system through the Trusteeship System. So
much so that Chapters XI and XII of the United Nations Charter established that self-determination for
non-self-governing territories was to proceed at a pace dictated by the colonial administrators. Article
73(b), for instance, called upon the signatories "to develop self-government . . . according to the particular
cir [*1542] cumstances of each territory and its peoples and their varying stages of advancement." n132
Article 76 likewise included a duty "to promote the . . . advancement of the inhabitants of the trust
territories, and their progressive development towards self-government or independence as may be
appropriate to the particular circumstances of each territory and its peoples." n133
Again, the signatories of the charter were the so-called advanced nations and those who were to be
"developed" were people of the third world. The largely demeaning and insulting proclamations contained
in the international documents have a Messianic tone that reflects the selfproclaimed advanced nations'
self-depiction as the White Messiahs, who utilize paternalism to perpetuate the so-called white man's
burden of manifest destiny. Indeed, even the methodology of the trusteeship system, with terms such as
advanced nations and sacred trust, is brimming with paternalism and, despite the countervailing nuances,
resembles the nineteenth century's white man's burden of manifest destiny.
However, a change in the face of the international community occurred shortly after World War II via the
formation of several "socialist democracies" in Eastern Europe as well as the liberation of a number of
countries subjected to colonial domination. This latter group gained political independence as a result of the
erosion of the colonial empires of France, the United Kingdom, Belgium, the Netherlands, Portugal, and
Italy. n134 One scholar observed that this liberation resulted from a series of forces including indigenous
liberation efforts, the increasing cost of empire, and a philosophical shift in the perception of empire by
those doing the subjugating as well as the international community generally. n135 Those nations liberated
during the first two decades after the war, including Syria, Lebanon, India, Pakistan, Burma, Libya,
Tunisia, Morocco, Sudan, Ghana, Malaya, and Guinea, n136 showed, as Antonio Cassese has noted,
"striking similarities to the emancipation of slaves which had taken place in the second half of the
nineteenth century in the U.S. In both cases the people gaining emancipation [*1543] were black and in
both instances freedom came as a result of a war" which was not waged for the purpose of freedom from
slavery or colonial rule, and which the black or colonial peoples did not begin or dictate. n137
As a result of this liberation movement political life in the international community changed dramatically
as western countries were no longer in a state of complete domination. n138 Not surprisingly, the newly
formed developing countries, which were largely non-western and non-white, recognized a unifying factor
in their desire to end colonial rule and the attendant western focus. n139 During the transition period of
international structure the newly created countries recognized that the forms of modernity that were
imbedded in international thought did not fully respond to their needs. These new countries, backed by
socialist states, prompted a revision of the rules of international law. n140 Among the major changes that
resulted from the creation of the new countries was reconfiguration of the legal focus of the United
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Nations. Notions of self-determination, decolonization, and racial equality became major points of the
international community's legal agenda. n141 Fortunately, some of the goals on this agenda were met. For
instance, in 1960 and 1966, three covenants on human rights included the current substantive components
of the right of self-determination. n142 These resolutions were followed by other proclamations
concerning the right of selfdetermination.
As this brief portrayal of recent international movements in the area of de-colonization demonstrates, it
was only after people of color were free from the binds of colonialism that decolonization became a focus
of the international community. More recently, several scholars have recognized that current discussions
concerning colonialism in the context of the failed states phenomenon has had an equally racialized tone.
n143 The following discussion will demonstrate the very different solutions proposed by those schol
[*1544] ars within the traditional framework versus those who have examined the problem from a critical
race perspective or framework.
The concept of failed states has arisen in large part due to the phenomenon of disintegrating, collapsed, or
failing governments of recently decolonized African countries such as Somalia, Rwanda, and Liberia. n144
The concept of a failed state or government arises when, due to civil strife, war, or other calamity, a
country's government is unable to discharge basic governmental functions. n145 These failed functions
include an inability to: maintain control over its territory; provide oversight of its own resources; collect
revenue; maintain an adequate infrastructure; and maintain law and order. While several solutions have
been proposed to address this problem, most have suggested that the failed governments relinquish their
authority to the United Nations or similar group of nation-states. n146 They have proposed a form of
trusteeship or conservatorship, n147 which may last for decades or until the problem is fixed. n148
Professors Gordon and Richardson have responded to these proposed solutions by observing that they are a
call to return to the paternalistic and cultural elitism that justified colonialism in the first instance. n149
Instead of focusing on an inclusive paradigm that will incorporate the views of those directly affected and
propose cooperative diplomacy, the primary response was to return to foreign subjugation. As this ongoing
dilemma demonstrates, even during these "enlightened times" when the third world is in trouble, the first
and primary solution is to return these "failed" groups to the supervision of the advanced nations.
Thus, despite the fact that it was not directly mentioned, race has been and still remains an essential
component in the de-colonization movement which was geared towards the granting of freedom to all
peoples as well as the discourse on how to treat the recently decolonized who are facing serious problems.
As these [*1545] examples illustrate, race has been and perhaps may always be an essential component of
international law.
Conclusion
Much to the credit of recent scholarly undertakings, theory in international law has gained importance. At
the heart of the methods that defend or critique current structures is whether these methods adequately
respond to the needs of those directly affected by international law. Some of the more challenging
methodological approaches have taken this a step further by championing a focus on the importance of
cultural and gender issues. Using the example of United States colonialism as well as the international
effort to eradicate colonialism, this work argues that race has always been a real but unspoken factor in
international policy. A Race Approach to International Law or RAIL a framework acknowledges the reality
that race has been a focal point of the international discourse. This framework calls for scholars to consider
centering an examination of an international issue from the perspective of the issue's implications on race
as well as the implication of race constructions on an international issue. This request for the inclusion of a
race conscious dialogue is in the spirit of extending recent methodological developments which seek to
broaden the scope and depth of international issues, and in turn prevent the historical relegation of racial
issues in the international discourse to unspoken or unemphasized components of a larger construct.
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& Douglas M. Johnston, International Legal Theory: New Frontiers of the Discipline, in The
Structure and Process of International Law 1, 3 (R. St. J. MacDonald & Douglas M. Johnston
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Wash. J. Int'l L. & Econ. 393, 431-33 (1997-98) (stating that new stream scholars criticize
traditional discourse because conflicting theories are continually advanced, thus leading to
indeterminacy).

33 U.C. Davis L. Rev. 1519
n41 See Carty, supra note 3, at 110 (questioning whether mere acceptance of rule by states
proves its validity internationally); Koskenniemi, supra note 3, at 20-21 (noting that
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