EXCAVATING THE LEGAL SUBJECT
The Unnamed Dead of Prestwich Place, Cape Town
Julian Jonker*

In mid-2003, an extensive slave burial ground was discovered
close to Cape Town’s central business district. Named ‘Prestwich
Place’ by activists for its memorialisation, the site rapidly became
the focus of a debate which highlighted tensions around identity
and postcolonial memory in this part of South Africa. Prestwich
Place and other contentious urban heritage sites in the city are
elements of a cartography of silences and hauntings of the
postcolonial archive. This article begins to read the relationship
between these hauntings, ethical and juridical discourses of
public memory in contemporary South Africa, and the possibilities
available to law for remembering and mourning the dead.

I
Cape Town, traditionally the most liberal of South Africa’s apartheid cities,
sits poised between the construction of a new urban future and the presence of
a monumental past. Buoyed by a ceaseless property market boom, the cranes
and scaffolding of property development have become fixed features of the
humble urban skyline. Amidst this, a highway that was started decades ago
still juts out, unfinished, over the city centre, suspended in a phantasm of grand
urban planning. Construction haunts the city. This perpetual incompleteness of
the built environment props itself up against the fixed and permanent: Table
Mountain and the Atlantic Ocean, the two natural features which have played a
defining role in the geography and history of the city. While Johannesburg can
be imagined as a place discontinuous with its past, a deconstructed apartheid
city whose past remains only in ‘vestiges and debris’,1 Cape Town’s past is
always present, at least partly because of the monumental nature of its
topography.
Nestled between sea and mountain, the concrete and asphalt of colonial
and apartheid urban planning construct spatial segregation in wordless
conspiracy with the textures of rock and water. This complicity of architecture
and nature continues to both reflect and effect the racial segregation that, until
the early 1990s, was strictly legislated. Today, thinking about justice and
legality in Cape Town lends itself to a preoccupation with space and memory.
Cape Town is still marked by the enactment of land segregation laws, as are all
South African cities. To travel from centre to periphery is to experience the
visibility of racial stratification. Poor black people remain on the edges of the
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city, only able to access the centre as labour. There is a contemporary politics
of urban planning that is played out between poles of change and stasis, and is
often voiced as a choice between logics of development and of redistribution.
In this equation, development figures as plus ça même chose, leaving the
segregated cartography of the city unaltered.
While the geometry of the greater city follows the vision of early
twentieth century social engineering and mid- to late-century apartheid
segregation, the roadmap of the city centre traces even older colonial
demarcations. The first boundaries of the colony are still clearly named: Strand
Street (‘Beach Street’) recollects where the ocean-bound edge of the city once
was. Parallel to it is Waterkant Street (‘Water’s Edge’), which once ran
alongside the water’s edge before part of shallow Table Bay was reclaimed to
create space for the city’s commercial and administrative district. Buitenkant
Street (‘Outer Edge’) marks the easternmost boundary of the old city, its
intersection with Strand Street guarded by the old military sentinel that is the
Castle of Good Hope. Buitengracht Street (‘Outer Canal’) marks the western
boundary of the old city, beyond which once lay the ‘menace of wild animals
2
[and] the depredations of marauding Hottentots’, the alien natives who once
inhabited the Cape. The early colonists ventured past these very first frontiers
long ago, yet the erstwhile boundaries between self and other continue to haunt
the city in unexpected ways.
Follow Strand Street today and, at the point where it intersects the old
west boundary, it becomes the main drag of the area known as Green Point,
once named District One. Previously home to the city’s red light district, gay
and lesbian village, and a burgeoning narcotics trade, Green Point has now
become less risqué, more well heeled, and is considered ‘some of the most
3
sought-after real estate in the country’. Just below the main road, nestled
between an old school that remains from pre-forced removal days as a
coloured working-class neighbourhood and the now-fashionable restaurants
and clubs of the area, is a cordoned-off construction site. Soon a seven-storey
complex dedicated to luxury living will stand in its place, but for now the site
lies empty.
If you stand here, says archaeologist Antonia Malan, ‘the urban landscape
can be read like a political history book’.4 The built environment is layered
according to period and style, revealing traces of previous inhabitants and their
movement through the city’s religious and political past. Yet, standing here,
the very earth — this ‘most sought-after real estate’ — also conceals layers of
political history deposited directly below. In mid-2003, demolition and
excavation on this site, which subsequently became known as Prestwich Place,
came to a sudden halt as the dull white bone of human remains was revealed.
These skeletons were to become the focal point of a legal dispute about
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heritage and development, knowledge and identity, and the discovery would be
seen as a metaphorical unearthing of the city’s unfinished business.
The significance and extent of Prestwich Place were quickly determined.
With on average one skeleton per square metre,5 the full and disarticulated
skeletons found at Prestwich Place amounted to almost 3000 individuals.
These rediscovered burial grounds are as extensive as they are dense: an area
of about 1 kilometre by 1.5 kilometres, stretching from the Bo Kaap to the
Waterfront, is thought to contain unmarked graves and burial sites.6
Newspapers reported that the burials were those of ‘a cosmopolitan
community of slaves brought to the Cape from East and West Africa, secondgeneration slaves and freed slaves’.7 Documentary, archival, oral and
archaeological evidence painted a picture of an area that had been used up until
the mid-nineteenth century for the formal and informal graveyards of the city’s
underclass: these included not only slaves, but Khoikhoi, Europeans, Africans,
Muslims, free blacks and ‘other members of the Cape underclass’.8 This was
where these lower strata of society buried their dead, the denial of access to the
Dutch Reformed Church’s formal graveyards a final marker of their lack of
citizenship.
What followed the rediscovery of this site was, then, as much an
excavation of human remains as an excavation of the silences of the archive, of
the law, and of the disciplines of archaeology and historiography. A public
9
consultation, held in terms of the National Heritage Resources Act, quickly
revealed that a small but outspoken section of the public was adamant that the
bodies should not be exhumed at all. The South African Heritage Resources
Agency (SAHRA), the public body tasked with guiding the course of action in
such a matter, announced its decision a month later: the bodies were to be
exhumed forthwith, and reinterred somewhere else. There would be no grand
memorialisation on the site. In response to this, a group of concerned members
of the public formed the Prestwich Place Committee (PPC) 10 to campaign for
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the exhumation and development to be halted. The group also disputed the
priority of archaeology as a body of knowledge and methodology for
determining the meaning of the site.
That the dead should obstruct development in this part of the city is
uncanny. Their apparition speaks of a haunting of modernity by the frontier.
For the boundary between city-zen and other was a founding feature in the
history of the burial ground, lying as it did outside the city’s original perimeter,
as the final resting place for all those denied formal burial within. This
geography of bounds would in turn be reflected in the centrality of the frontier
to the colonial history of the Western Cape.11
In the first decade of the twentieth century, a still-born child was buried
by a Muslim congregation at a cemetery that had been closed by the colonial
authorities. The men were charged and convicted; on appeal to the colony’s
Supreme Court, the men complained that the motive for the closure of the
cemetery had been segregation, since a nearby Christian cemetery had
remained open.12 As an act of morbid protest, their burial procession had been
still less dramatic than that which took place 20 years earlier at burial grounds
in the vicinity of Prestwich Place, on the slopes of Signal Hill. Three thousand
Muslims had congregated for a funeral at Tana Baru, the final resting place for
such holy men as Tuan Guru, founding figure of Islam at the Cape. The funeral
was held in protest at the 1884 legislation closing these western cemeteries in
the wake of a devastating smallpox epidemic. When policemen arrived to take
the names of mourners, a riot broke out, and a second burial took place that
day.13
The unrest of the nineteenth century was a response to an imperial order
that legitimised its plans for reordering the growing colonial settlement in
terms of advances in medical knowledge and a desire for modernity, and in
spite of the religious beliefs and traditions of those affected.14 It would prove
to be a premonition of how sanitation and illness would become a pretext for
the removals and slum clearances of the next century.15 Today, after
democratisation, the site of the old boundary between citizen and subject still
haunts the city.16 The postcolonial phantom appears at the frontier of inner-city
gentrification and development, and provides an opportunity for inquiry into
not only the histories of the dead, but of their descendants’ modes of struggle.
Indeed, how would contemporary law respond to the descendants’ desire to
mourn the unnamed dead?
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II
The activism of the Prestwich Place Committee borrowed from some of the
stances taken at the very first public consultation, at which one person had
shouted from the floor: ‘Stop robbing our graves!’ This sentiment is not a new
one; it is echoed around the world in the struggles of indigenous peoples to
claim back skeletons and human remains that have been kept in colonial
museum and university collections, or to prevent scientific study of newly
found remains. This global contestation of the proprietorship of human
remains has begun to be reflected not only in political action and rhetoric, but
increasingly in legal and policy developments.
In South Africa, there have been similar calls for the repatriation of
skeletons by indigenous communities.17 Martin Legassick and Ciraj Rassool’s
survey of the early twentieth century trade in human remains has called upon
South African museums to take stock of their collections of bones.18 The
exhumation of skeletons invokes deep emotions that also have a source in the
history of how black bodies have been displayed by art and science. Pippa
Skotnes’ 1996 Miscast exhibition brought these emotions to the fore when
indigenous representatives objected to her exhibition of Khoisan bodies at the
South African National Gallery.19
While Skotnes’ intention to critically exhibit the exhibitors was misread
by some indigenous representatives, and was thus cause for ceaseless
controversy, there was much broader consensus on the question of Sara
Baartman’s remains. Baartman, a 20-year-old Khoi Khoi woman, was in 1810
taken from Cape Town to London, where she became known as the ‘Hottentot
Venus’, and was exhibited as a freak and a spectacle of exaggerated African
sexuality. When she died in 1816, her body was dissected and her brains and
genitals displayed at the Musée de l’Homme in Paris. Her remains were
successfully repatriated and reinterred in 2002, following a dedicated
campaign by South African activists and capitulation by the French Senate.20
Subsequently, the body of Sara Baartman, and the narrative of the return of her
remains, have been appropriated as symbols of the national estate with
relevance beyond localised struggle by descendants of the Cape’s indigenous
peoples.
In many cases, repatriation has been plagued by doubts about the
identities of the repatriated and of the community to which the remains are to
be returned.21 This is the heart of the politics of cultural property: this difficult
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intersection of the cultural expression of identity and the legalities of senses of
proprietorship and patrimony.22 The success of claims to representation and
proprietorship are especially interesting in the case of Prestwich Place, where
the anonymity of the dead and the fraught identity politics of the Western Cape
give rise to particular obstacles. From the beginning, the difficulty of
representing the descendant community seemed apparent, and the connections
between descendancy, mandate and right were not always convincingly
articulated by those wishing to speak for Prestwich Place under the banner of
the Prestwich Place Committee.
When SARHA announced on 1 September 2003 that exhumation would
continue, it was clear that the Committee’s main aim would be to prevent
exhumation, rather than to take part in the discussion about off-site
memorialisation. Father Michael Weeder, the main organiser of the campaign,
told the media: ‘A plaque is insufficient. It is an insignificant gesture. Those
skeletons are the ancestors of everybody.’ 23
Yet, at the same time, the Committee’s press statement alluded to rifts
along the lines of cultural identity:
[SAHRA has] repeatedly claimed that no immediate descendents of
people buried there could be found. The conclusion that the significance
of the site is therefore questionable, suggests a lack of understanding of
this city’s history … We … question how the Prestwich Street burial
ground would have been dealt with if it were located in another part
South Africa. Would heritage authorities have ignored the cry for the
remains of ancestors to be dealt with sensitively and with respect?24

While statements like this hinted at a rhetoric of regional (and, implicitly,
coloured) marginalisation, the Prestwich Place Committee also positioned
itself as part of a broader black (and non-regional) struggle.25 Weeder
delineated his specific concerns in an opinion piece published in a regional
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newspaper soon afterwards. He recalled the words of a speaker from the floor
at the first meeting, who had asked: ‘Why are white people digging up black
bodies?’ 26 Describing his feelings on seeing a white archaeologist at work,
Weeder recalled the words of Malcolm X: ‘Just because a person feeds the
fish, it doesn’t mean that he is a friend of the fish.’ 27 And yet, in the same
article, voicing a vision of an inclusive descendant community, he wrote: ‘Yes
they are ours, whether by blood or in the way we choose to love them as our
neighbours.’28
Such equivocation by activists and other commentators would
foreshadow the Prestwich Place Committee’s failing attempt to articulate a
marginalised subjectivity while refraining from deploying apartheid categories.
In the face of this, the developer impassively referred to the legislation, which
required that a representative community show ‘direct descendancy’ in order
to claim any authority over the object of heritage.29 Later, in an administrative
appeal, the developer would elect not to contest the Committee’s claims to
direct descendancy; this seemed to be disappointing to the group, which
perhaps wished to use disagreement about descendancy as a stage for
reimagining conceptions of identity.30
Yet the identity issue did not end here. In a subsequent appeal — this time
to a tribunal constituted by Department of Arts and Culture — the campaign
group pleaded that the law had a much more insidious blind spot regarding
identity. It contended that the public consultation process, which had drawn an
intense response, albeit from a small group of people, had assumed a ‘middleclass familiarity’ with methods of public consultation, and indeed with the
significance of the issue. The process failed to ‘take into account the erasure of
layers of undervalued history and of memory which have come to be
associated with the very communities who by history and association would
have an interest in this site’.31 The contention was that the very act which the
site symbolised was the erasure of subjectivity of the people buried there, their
anonymity and the condition of their non-recognition by contemporary
descendants. What really defined the Prestwich Place Committee’s efforts
then, as well as its chief obstacle, was this attempt to reimagine identity and
community, and to obtain legal legitimacy for this reimagined sense of a
community of descendants.
Prestwich Place is but one example of a range of diverse scenarios
involving collective interests and senses of proprietorship that may sensibly be
grouped under the umbrella of the term ‘cultural property’. Disputes over
cultural property form a vivid image of how law produces and limits
subjectivities, since they typically invoke claims that are simultaneously
26
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claims of law and claims against law. As Elazar Barkan and Ronald Bush note,
the term ‘cultural property’, used in so much of the literature about claims of
this sort, is itself a paradox.32 Property is at the foundation of the
Enlightenment doctrine of universal rights and individual liberties, which do
not sit well with dynamic conceptions of collective identity and ownership.
Claims to cultural property aspire to be claims of legality; yet often, by
invoking the cultural as opposed to the civic, they are not recognised by the
law, or they are recognised only as exceptions to deep-seated civic rights.
Cultural property disputes are therefore generally imbued with a deep
confusion of subjectivity and citizenship. Part of the problem is that cultural
property only reveals its identity when it has been lost,33 as if alienation was an
intrinsic property of identity, and loss an identifying element of possession.
Claims to cultural property must therefore always look back, memorialise and
risk reification.
Rosemary Coombe, in her discussion of appropriation and the cultural
politics of intellectual property, claims that law cannot avoid setting limitations
on the collective subject, and is forced to adopt certain rhetorical positions
which Coombe calls Orientalist and Romantic.34 From the former perspective,
law regards identity as discrete, fixed and based upon biological or cultural
essences. The latter perspective borrows from Romantic thought, with its
preoccupation with genius, originality and authorship:35 the qualities of the
self-contained individual defined by the property in his or her possession are
lent by the logic of modernist thought to nation-states and ethnic groups, who
are then individualised in the political imaginary.36 From this perspective, then,
the nations or ethnic collectives that would hold cultural property must be
‘territorially and historically bounded, distinctive, internally homogenous, and
complete unto themselves. In this worldview, each nation or group possesses a
unique identity and culture that are constituted by its undisputed possession of
property.’37
This difficulty with articulating a conception of identity that is hybrid,
dynamic and constantly subject to incomplete description of its rights to
cultural property is a structural silence within law’s discourse of right and
32
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justice: law’s inexpressible subject. In this view, the Prestwich Place
Committee failed because it invoked a hybrid and dynamic identity that often
intended to open up rather than determine questions about genealogies and
notions of descendancy. It might be argued, then, that it was the
inexpressibility of this open-ended conception of identity that could be found
at the basis of law’s inability to come to the aid of the group.
But this silence wells from deeper discourses than the legal: descriptions
of hybridity at any level are fated to be fraught with tautology and vagueness.
More usefully, perhaps, critique needs to shift from questioning the
responsibility of law — the question of to whom does the law respond — and
towards another, prior questioning of the source of law, the founding myths
that are responsible for law. A creative legal activism then invests itself in the
potential not to find but to found responsibility. This potential exists in the role
of memory and the presence of the past in the very constitution of the law, at
the time of the law’s constitutional mo(nu)ment. A work of excavation of these
memorial foundations would allow activism not to approach the law as found,
but to find how its responsibilities might be reactivated.
III
If the struggle centred on Prestwich Place has seemed uncanny, then perhaps it
is because its will to reimagine identity has recalled vestiges of the open-ended
cultural formations of District Six, the location of Cape Town’s most notorious
forced removals.38 District Six’s multicultural community has increasingly
been imagined as a vibrant pre-apartheid identity, source of a cultural
dynamism that was destroyed by apartheid’s racial classifications, their
attendant cultural stereotypes and supposed biological aggregates. An area on
the eastern outskirts of the city centre, the District was, from early colonial
days, a vital manifestation of Cape Town’s existence as a port city. All kinds
of people lived, worked and loved there: immigrants from Europe, the
Caribbean and the Americas, slaves and freed slaves of Southern African and
Southeast Asian origin. Recent descriptions of Cape Town that narrate the
city’s history as a locus of creolisation39 identify District Six, as place and as
community, as an important catalyst for processes of cultural contact and
exchange and the formation of novel, hybrid identities. District Six also had a
reputation for intense and vibrant artistic, intellectual and political activity, and
is often summoned to represent the uniqueness and vibrancy of cultural life in
Cape Town before removals — much as Sophiatown does for the
Witwatersrand.40 If apartheid’s metaphor of apart-ness made of it a primarily
38
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spatial ordering,41 then District Six was ‘not of South Africa in its apartheid
guise, but a place apart’.42
Truly the District did not fit into apartheid’s vision of urban planning,43
for between 1966 and 1982 its 60 000 residents were methodically removed to
townships on the margins of the metropolis. Their houses were bulldozed to
the ground, so that today the only remnants of the once vibrant community are
the churches, mosques and synagogues which stand painfully alone on the
otherwise empty land. The barren landscape that remained would become a
‘monumental emptiness’,44 an icon of the remembrance of forced removals.
In the mid-1980s, after removal had been completed, District Six became
the object of remembrance, and of what may be described as practices of
memory as resistance. These practices — humble acts and gestures such as the
writing of poetry, the staging of plays, the painting of murals and graffiti, the
gathering of ex-residents around dinner tables — were persistent and selfconsciously resistant, and finally imprinted the District on to the popular
imagination as one of the key symbols of the injustices of forced removals, as
well as of the struggle not to forget. ‘Remember District Six!’ begins one
struggle text, reminding us that the urge to remember became a key mode of
cultural resistance during the most turbulent years of apartheid:45
Remember Dimbaza.
Remember Botshabelo/Onverwacht,
South End, East Bank,
Sophiatown, Mukuleke, Cato Manor.
Remember District Six.
Remember the racism
Which took away our homes
And our livelihood
And which sought
To steal away our humanity.
Remember also our will to live,
To hold fast to that
Which marks us as human beings:
Our generosity, our love of justice
And our care for each other.
Remember Tramway Road,
Modderdam, Simonstown.
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These practices of memory were an important part of the formation of an
activist grouping called the Hands Off District Six Campaign, which won an
important victory during the 1980s when it was able to exert enough pressure
to prevent the intended redevelopment of the District. Much of the area
therefore still stands empty, an ‘open wound’46 between mountain and sea that
disturbs the city’s natural beauty. It is a powerful marker of destruction and
memory that meets the eye of every commuter entering Cape Town’s central
business district. Preventing development on the land fulfilled both strategies
of resistance of the Hands Off campaign. First, the land remained visually
scarred — a powerful symbol of memory as resistance. At the same time, it
remained physically empty, waiting for a time when those who had been
removed would be able to return.
With the arrival of freedom in 1994, return became a real possibility, in
line with the new government’s land restitution program. The District Six
Beneficiary Trust, which has administered the land claim for ex-residents of
the District, and now manages the process of return, grew out of the initial
activist campaign. The Hands Off campaign also gave birth to another program
for change, one that continued to worked with practices of memory, such as
oral history collections and the production of creative work, and that resulted
in the establishment of a District Six Museum.47
These two programs, of restitution on the one hand and memorialisation
on the other, share origins institutionally, historically and even conceptually.
Yet, with the achievement of return, one can begin to discern a divergence.
Those involved in the legal program have been concerned with the meeting of
requirements of the legislation, and such matters as the establishment of a
social contract between residents (aiming, amongst other things, to define and
limit rights to use and transfer property in the area). The Beneficiary Trust’s
program is an entirely necessary one, and a victory that is in line with the
initial activist agenda. Yet it is a process that, through its reliance on modes of
legality, must engage in the discourses of proprietorship and patrimony. Thus,
who is entitled to restitution? What does this right entail? Who is an exresident? Who is the descendant of an ex-resident? Who belonged to the
community of District Six, and who will belong to a reconstituted community?
Justice is understood, in this language, in terms of right, inclusion and
exclusion.48
The program of memorialisation, on the other hand, can read the
signification and significance of the site in a different way. The museum, and
related practices of memory, use the District as a text from which to read an
alternative history of the city and reimagine possibilities for citizenship and
identity. In this work of memory, the history of District Six is not simply one
46
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of the material dispossession of individual residents, but related to a much
wider cultural dispossession, a legacy of social engineering that has curtailed
the cultural imaginary of the city and is thus intrinsically related to the city’s
contemporary geography and its persistent racial stratification. The museum’s
work, at its most productive, involves itself not only with the commemoration
of a discrete community of the District, but with questions about race and
citizenship in the city generally, about the reimagination of the built
environment generally, and about what indigeneity and creolisation might
mean in the city generally.49 While the Beneficiary Trust’s legal activities
work within a reconstituted civic sphere, the museum continues to ponder the
renewal and reconstitution of that civic sphere.
This divergence between projects of restitution and memorialisation has
practical implications for the redevelopment of the District. The Beneficiary
Trust, in managing the return of ex-residents, discusses the establishment of
utilitarian housing schemes and the possibility of a social compact amongst
residents. The District Six Museum, on the other hand, discusses the
possibility of establishing memorial parks and other public spaces and places
for civic activity. The two approaches are not contradictory — indeed, both
have been complementary in arriving at the recent slogan of Hands On District
Six! 50 Yet there is a politics to be found in the choices made necessary by
budgetary and spatial constraints as the processes of cultural and physical
restitution unfold. What is immanently at stake is whether the District is
primarily a place for the ‘direct descendants’ of those who were forcibly
removed, for a diaspora more widely conceived, for all who have been
deprived of civic access to the city, or even for all the people of the city.51
Annie Coombes characterises the District Six Museum’s memory work
— for example, its psychogeographic tours through the city’s haunted spaces
— as a ‘Freudian archaeology’;52 and archaeology has literally been practised
at the site of the District’s destruction.53 Most interesting, though, is the

49

50

51

52
53

This characterisation of the museum’s work is taken from the author’s personal
experience as an employee. An introduction to the methodology of the Museum is
given in Coombes (2004), pp 116–48; see also the essays collected in Rassool and
Prosalendis (2001).
This name was given to a conference held by the District Six Museum in May
2005, and coinciding with the return of some of the families. The continued use of
this metaphor of the hands gives rise to interesting questions about the tangible
and the intangible, especially in the context of heritage discourses which tend to
distinguish between the two. The complementarity of the projects of
memorialisation and restitution have so far worked to refuse this distinction.
These issues were raised persistently at the Hands On District Six! conference, and
are inherent in the museum’s wish that the site be classified as a ‘Grade I’ national
heritage site within the meaning of the NHRA.
Coombes (2004), p 133.
For example, Malan and Soudien (2002). On the different archaeologies of the
site, see especially Shepherd (1998), pp 227–36.
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archaeology of the site’s hauntologies54 that took place with the District Six
Public Sculpture Project, in which the empty space was (re)populated with
sculptures and public artworks by 96 artists.55 Through such memorial
imaginings, characterised by a creative engagement with hauntings as much as
by physical and literal archaeologies, emerge the traces with which the
contemporary city’s memorial and constitutional topographies are formed and
inscribed.
IV
The Prestwich Place Committee had originally been named the Hands Off
Prestwich Street Ad Hoc Committee, recalling the stridency of the Hands Off
District Six Campaign. Indeed, a number of Hands Off District Six’s members
were instrumental in formulating the Prestwich Place campaign, and both
organisations arose from what has been called ‘a crisis of authority, of the
right to speak’.56 This crisis of political representation is also the crisis of
reimagination, the necessity of being creative in the face of the old racial
identities, which continue to crowd out the social and political imagination.
Both the campaign for District Six and that for Prestwich Place battle against
these fixed and restrictive delineations of identity, as well as against amnesia.
Their work of reimagination is a backward-looking, or memorial, work of
the imagination that arises from the potentiality of a ‘short-circuit between
imagination and memory’.57 For example, the popular, if romanticised,
narrative of District Six is one which trumps official, bureaucratic or statistical
narratives because of its ‘power of reinvention and renewal … It matters not
therefore that the details of a story are wrong. What matters is the right to
remake.’ 58 Without condoning the excesses of reimagination, what is at stake
is a creative element in the work of recognition and identification. This
contiguity of the work of memorialisation and of imagination gives us a clue as
to why memory became such a vital element of the liberation struggle’s
optimism, and has enduring potency after 1994. It also suggests how one might
approach what was earlier named the ‘constitutional moment’ of the law.
The successes of the struggle for District Six are indicative. Even as the
everyday legality of apartheid rule determined and produced stratified racial
identities through the minutiae of segregation, it was the imagination of
District Six, its image held in memory, that located it as an important site for
struggle, for reimagining law and hoping for a new legal compact. This
creative struggle for memory would make of District Six a constitutional
54
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Being more or less faithful to, but perhaps out of joint with Derrida (1994), the
‘hauntology’ is used here to describe a discursive haunting: discourses of the
spectral that are themselves spectral, a haunting of the rhetoric of haunting.
Soudien and Meyer (nd).
Layne (2004) (emphasis in original).
Ricoeur (2004), p 5.
Soudien and Meltzer (2001), p 69 (emphasis added).
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monument, in the sense that it is the remembrance of such sites and events that
inform a new constitutional regime’s vision of justice and legality.
Indeed, the apartheid past is explicitly memorialised in the fundamental
laws of the new dispensation.59 The epilogue or ‘postamble’ of the Interim
Constitution had conceived of the founding document as not a rupture but a
‘historic bridge’ between the apartheid past and a future of reconciliation and
reconstruction.60 The final version of the Constitution, perhaps hoping that we
had crossed this bridge, urged us to look backwards before looking forward:
We, the people of South Africa,
Recognise the injustices of our past;
Honour those who suffered for justice and freedom in our land;
Respect those who have worked to build and develop our country; and
Believe that South Africa belongs to all who live in it, united in our
diversity.61

The constitutional jurisprudence of these early years has been, at least at
first, appropriately monumental. Thus the judges of the Constitutional Court
have on occasion placed equality at the centre of the Constitution ‘in the light
of our own particular history’,62 while urging an understanding of equality that
goes beyond formal equality because of the memory of the inegalitarian past; 63
they have reflected on the respect for diversity that arises because
‘reconciliation so as to overcome the strife and division of the past’ underpins
the constitutional order;64 and they have read the right to life as being
‘influenced by the recent experiences of our people in this country. The history
of the past decades has been such that the value of life and human dignity have
been demeaned.’ 65 And so on, like a lodestar guiding from behind. This
memorial jurisprudence has perhaps its finest moment in Judge Albie Sachs’
historical exegesis of the values informing the right to life, in that nigh
inaugural case of constitutional reform, S v Makwanyane:
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On this ‘constitutional entrenchment of memory’, see Fagan (1998); the
constitution ‘regulates the future conduct of government, of course, but it also
contains a number of unusual provisions which are best explained as deliberate
attempts constantly to remind the interpreter of the constitution of the unequal
society that forms the backdrop to the text’ (p 250).
Epilogue of the Constitution of the Republic of South Africa Act 200 of 1993 (the
‘Interim Constitution’).
Preamble to the Constitution of the Republic of South Africa Act 108 of 1996 (the
‘Final Constitution’, hereafter referred to as the Constitution).
Dissenting judgment of Kriegler J in President of RSA v Hugo (1997) 4 SA 1 (CC)
at 74.
Goldstone in Hugo, at 41.
Per Sachs in S v Lawrence; S v Negal; S v Solberg 1997 10 BCLR 1348 (CC) at
[147].
S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC) at
218.
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Constitutionalism in our country also arrives simultaneously with the
achievement of equality and freedom, and of openness, accommodation
and tolerance. When reviewing the past, the framers of our Constitution
rejected not only the laws and practices that imposed domination and
kept people apart, but those that prevented free discourse and rational
debate, and those that brutalised us as people and diminished our
respect for life.66

Here, then, is the constitutionalism not of the ‘historical bridge’ but of the
rupture, one that exchanges death for life. The past is dead, long live the
constitutional memorial, viva! But what of the dead? Especially when they
arise at awkward moments?
Furthermore, what would the role of imagination and the memorial be
beyond the transition of 1994–96 — and indeed, following the ten-year
honeymoon period of constitutional transformation? Has the jurisprudential
influence of memory, the constitutional topography of transition, been
exhaustively mapped by the cartographies of the Constitution and postConstitutional legal texts? This is the question to which legal and ethical
debates arising from the Prestwich Place and a larger post-1994 landscape of
cultural memory are made to respond.
Prestwich Place captures a certain political zeitgeist, to admit a pun in bad
taste. Aside from national and global resonances alluded to earlier, similar
claims also animate a more expansive landscape of unnamed burials that has
begun to emerge over recent years in the Cape.67 Most recently, a dispute has
erupted over the Tana Baru, parts of which had fallen into the hands of private
owners who wish to develop the land. A fatwa has been issued by the Muslim
Judicial Council (MJC) forbidding development of the land,68 although there
have previously been varying opinions issued by Islamic universities.69 The
key issue remains the significance of what is not so much intangible but buried
sacred heritage, even as gentrification in a rapidly growing city threatens not
just burial sites but the rest of the surrounding culturally significant area, the
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S v Makwanyane and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 (CC) at
391.
An overview is given by Murray (2004); see also Malan (2004b); Malan et al.
(2002).
Muslim Judicial Council Fatwa Committee, fatwa, issued 8 March 2005; see also
Marianne Merten, ‘Muslim Council issues Fatwa Against Property Development’,
Mail & Guardian, 1 July 2005.
For example, the opinion of Azhar University Dispensation Committee, issued
14 November 1979, which states that building is allowed where remains have
‘disintegrated’. See also the opinions contrary to the MJC fatwa mentioned in
Marianne Merten ‘Muslim Council Issues Fatwa’, Mail & Guardian, 1 July 2005.
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Bo Kaap.70 Similar development has been prevented by legal action at the
Oudekraal kramats.71
At ‘The Woods’, an area next to St Cyprian’s School and at the foot of
Table Mountain, a protracted dispute evolved between 1998 and 2000 when
oral histories conflicted with archaeological evidence about the significance of
the site. The school wished to develop the area, yet members of the MJC
claimed that beneath the earth lay the sacred burial site of Sayed Abdul Malik.
While the archaeologist employed by the school failed to find evidence of the
kramat, customs and oral histories attested to traditional significances of the
place to worshippers.72 A negotiated agreement to embark on a heritage project
at the site was finally reached, yet elsewhere other events continue to question
the claims of archaeology and other methods of historiography. This year, a
sangoma (traditional healer) alleged she could identify the burial sites of chiefs
on Robben Island after dreaming about them in the Eastern Cape.73 In Simons
Town, a search for the kramat of seventeenth century political exile from
Sumbawa has been prompted by the sighting of his ghost, and has provoked
debates about the merits of archival evidence and oral histories that are
equivocal about whether he had ever arrived in the Cape.74
Like the dead, these sites of burial and exhumation proliferate, typically
causing controversy and contestation on their surfacing. But Prestwich Place
makes a particularly eloquent cartographer of the topography of transition
because of the magnitude of the space implicated, its historical significance, its
location in the heart of the city (at least in terms of property values), and the
time of its emergence, as if an omen, shortly prior to the sometimes violent
confrontations over space and identity that would take place in Cape Town in
the year 2005. Addressed by claims to place/space, memory and justice,
Prestwich Place is a site located at the intersection of discourses of cultural
property, urban planning and transitional justice.
Yazir Henri and Heidi Grunebaum, two activists involved with the
Prestwich Place struggle and with broader landscapes of memory in the
Western Cape, argue that the discovery of the Prestwich Place burial ground
disrupts a post-Truth and Reconciliation Commission (TRC) reality in which
‘mourning … has become both depoliticised and increasingly
psychologised’.75 The TRC was established after South Africa’s first
democratic election in order to provide some sense of closure for the
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John Reed ‘Booming Real Estate Prices Cloud the View from the Top’, Financial
Times, 29 July 2005.
Oudekraal Estates (Pty) Ltd v City of Cape Town and others 2004 3 All SA 1, also
reported as 2004 (6) SA 222 (SCA).
Unpublished papers of Abdulkader I Tayob, Mary Patrick, Anthony Haggie and
Auwais Rafudeen, on file with the Cultural Sites and Resources Forum, University
of Cape Town.
Personal conversation with Tim Hart, March 2005.
Unpublished papers and correspondence of Ebrahiem Manuel, on file with the
Cultural Sites and Resources Forum, University of Cape Town.
Henri and Grunebaum (2004).
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traumatised national psyche.76 Yet focus on individual memory and trauma has
placed the project of truth and reconciliation in a therapeutic paradigm even as
experiences of ongoing hurt and marginalisation bring the past into the present,
exceeding discourses of memory as trauma and exacerbated by the lack of
reparations.77
For Grunebaum and Henri, the claiming of Prestwich Place is an act of
memory that disrupts the official amnesia of ‘nation-building-asreconciliation’.78 By this, they refer to how the TRC (as Grunebaum has said
elsewhere) has underwritten a discourse of reconciliation which discerns
‘admissible from inadmissable forms of historical consciousness and
representations in the domains of the public’.79 The TRC’s establishment was a
product of negotiated settlement, and marked by compromise. The moral
calculus of transition was a simple if relatively novel one: retribution would be
foregone in exchange for the truth about apartheid’s violent history. A public
process opening out into catharsis, the narration of grief and, hopefully,
remorse and forgiveness would then clear the path to reconciliation.
Yet if the TRC has been unable to achieve enduring reconciliation, it is
because, as Mahmoud Mamdani pointed out in 1997, its hearings and report
narrated apartheid as a history of the few, of perpetrators and individual
victims, rather than as a history of the many, of beneficiaries and shared
victimhood.80 What has been left out — the violence of the everyday and the
continuities of the colonial past — is ‘unfinished business’ in the words of
Terry Bell and Dumisa Ntsebeza.81 In Cape Town, this structural legacy is
visible in the planning of the urban built environment and experienced through
the popular racial imaginary. Derrida would later warn that forgetting was the
very purpose of the TRC,82 but it is from Mamdani and other critics that we
can learn the specific terms upon which this forgetting happened.
The TRC became like the archive of which the postcolonial theorist
Achilles Mbembe warns:
Archiving is a kind of interment, laying something in a coffin, if not to
rest, then at least to consign elements of that life which could not be
destroyed purely and simply. These elements, removed from time and
from life, are assigned to a place and a sepulchre that is perfectly
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This psychotherapeutic metaphor is apt, given, for example, the
psychobiographical introspection of Antjie Krog’s description of the proceedings
of the TRC in her Country of My Skull (1999). See also the account by
psychologist Gobodo-Madikizela (2003). Psychotherapy also informed the
comment of Albie Sachs, made before the establishment of the TRC, when he had
encouraged the establishment of something named the ‘commission of truth and
repair’! See Sachs’ comments recorded in Borain et al. (1994), p 129.
Colvin (2002).
Colvin (2002).
Grunebaum (2004).
Mamdani (1996, 2000).
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recognisable because it is consecrated: the archives. Assigning them to
this place makes it possible to establish an unquestionable authority
over them and to tame the violence and cruelty of which the ‘remains’
are capable, especially when these are abandoned to their own
devices.83

Mbembe’s words echo those of others who have described the TRC as a
‘paradox … of history’s simultaneous exhumation and burial’84, and are at the
same time a striking reminder of Prestwich Place and the revenants who
emerge, uncalled, from the absences and silences of the state’s archives. If
there is an ethical fulcrum upon which these issues turn, it is how we deal with
our past.
The critiques of the TRC and its approach to transitional justice then also
provide a framework within which to understand the articulation of sites such
as District Six and Prestwich Place. These sites, and the broader emerging
cultural landscape that they represent, are claimed as the ‘unfinished business’
of transitional justice, markers on a cartography of incomplete political
transformation. Occupying central and prominent spaces in the city, as well as
places of desire in the plans of development capital, these places speak to the
continuity of racial stratification and the haunting presence of the past. They
prompt us to think about forms of descendancy, genealogies of proprietorship
and histories of citizenship, and remind us that we need to reconceptualise
received ideas of identity, belonging and the civic. But mostly what these sites
present to us are archaeological potentialities, places where excavation might
unearth the relationships between the memory of the past and the juridical self.
V
Across the history of Prestwich Place, and the genealogy of its silences, falls
the shadow of law. The juridical has been implicated right since the beginning
of this place, with the uncovering of the burials at Prestwich Place and their
swift inclusion into the framework of new heritage legislation. Indeed, before
this was another beginning, marked by the deaths of those buried at Prestwich
Place, and the exclusion of their dead bodies, by the law and from the law.
And before this even was the beginning that takes place through the inscription
of the geo-graphical ends of the colonial city. The end of the colonial city
would be prescribed by the boundary, the frontier, the first inscription of the
law, the graphic line between citizen and subject, inhabitant and alien/native.
The frontier along Buitengracht Street and Bree Street, marking the western
end of the city and beyond which lay the ‘menace of wild animals [and] the
depredations of marauding Hottentots’,85 would come to prescribe the
(dis)location of the informal burials of the city’s slaves, freed slaves and poor,
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who were excluded from burial grounds within city walls. Already the
uncanniness of this location has been suggested; here too is the imprint of
‘bare death’, a thanatopolitics by which colonial sovereignty prescribed the
fate of the body even after the end of bare life.
Recall also that the scene of territorial inscription is the location of the
origin of the law:
The primordial scene of the nomos opens with a drawing of a line in the
soil. This very act initiates a specific concept of law, which derives
order from the notion of space. The plough draws lines — furrows in
the field — to mark the space of one’s own. As such, as ownership, the
demarcating plough touches the juridical sphere.86

Here is law, inscribed, archived, graphic, at the scene of the impression. Peter
Fitzpatrick relates this primordial law of spatial order to occupation, the
condition of the origins of law during imperial expansion;87 it is certainly
consistent with the history of the frontier and the establishment of European
law at the Cape.88
This description of nomos and beginning returns us to the archival
inscription, to the hypomnēsis of the memorial, and hints at the relationship
between law and memory. Derrida reminds us of the etymological roots of
archive in arkhē, the beginning, but signifying not one beginning but two: at
once commencement and commandment. The arkhē institutes ‘two orders of
order: sequential and jussive’.89 This bifurcation has its roots in Plato’s
distinction between two notions of action: archein (beginning) and prattein
(achieving). Greek thought had regarded these as conjoined elements of action;
Plato distinguished them so that action became two separate gestures:
beginning and completion.90 The beginning has sovereignty over the remains,
and the one who begins the action guards and governs it, as an architect or a
patriarch. Here is a primordial explanation of chronological order, of the rule
of what is prior and past; of arkhē, and of the intimacy of the archive and
sovereignty.91
Insofar as this provides grounds to believe that the archive in some way
documents the force and extent of law, we might also ask about the juridical
function of the silences which haunt the archive. First, why does the figure of
the phantom come so quickly to the archive? It is as if the archive is the
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Cornelia Vismann, quoted in Fitzpatrick (2001), pp 91–92.
Fitzpatrick (2001), pp 92, 146ff.
The history of European law at the Cape, and of sovereignty, begins not with a
doctrine of terra nullius as was mistakenly claimed by jurists in the mid-twentieth
century, but with the extension of jurisdiction over the inhabitants of the Cape. See
Du Bois and Visser (2001). This is a territorial, geographical, basically
nomological gesture prior even to ownership and sovereignty.
Derrida (1995), p 1.
This is Arendt’s interpretation of the Statesman; see Arendt (1959), pp 199–200.
See also Mbembe (2002) on this intimacy of archive and sovereignty.
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habitual place of the phantom, its haunt. Here it is necessary to understand how
haunting exists beyond its rhetorical invocation. The archival inscription (the
impression of the plough, the frontier’s circumscription, the memorial
circumcision)92 is nomological and topological. The archive not only records a
beginning, of an order both chronological and juridical, but it is a place. The
genealogy of the concept reminds us of the arkheion, in ancient Greece the
place of domicile of the archive and also of the archons who presided over it. 93
But the archive’s relation to place is structural rather than merely historical. As
hypomnēsis, it is a memory aid, a memorial, a writing — not living memory,
but always exterior.94 (So strong is the necessity to give the archive a place that
we even talk of that ideal dematerialised archive, cyberspace, in topographical
terms).
Archival technology is one way to inscribe place in space; another way to
make place is a most basic and non-technological gesture — it is to inhabit (to
make of it a haunt). This is a gesture of embodied memory rather than of
hypomnēsis. Inhabiting is an intimate, corporeal gesture relating place and
memory, the most primordial version of which is the inhabiting of the body.95
We inhabit because ‘habit is too worn a word to express this passionate liaison
of our bodies, which do not forget, with an unforgettable house’.96 Inhabiting
and haunting share as their basis this wearing (out) of habit, the repetition of
the spatial gesture.97 There is a symmetry, too, in this relation: the corporeality
of the inhabitant is reflected in the incorporeality of the phantom. We can
imagine then that haunting is an excess of inhabiting — that it is habit
inscribed in place but without inscription, viewed without the limit between
tangible and intangible, inscription and memory, or (as Socrates would have it)
the living and the dead.
Here we might also briefly remind ourselves that Prestwich Place is only
one place amidst a landscape of places of memory, and that the struggles that
have begun to unfold across this haunted cultural landscape of death and burial
reveal a politics of inhabiting, as has been glimpsed in the first chapter.
Contestation of these places does not typically consist of crude political grasps
at space, but instead claims to space as place, gestures that are imbued with
memory and the desire of habit and inhabiting.
Habit is a corporeal form of memory — the mémoire-habitude as Henri
Bergson’s phenomenology names it.98 Like Freud’s repressed memory, which
is not remembered but repeated unconsciously, the habit is something that we
forget into the body:
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the patient does not remember anything of what he has forgotten and
repressed, but acts it out. He reproduces it not as a memory but as an
action; he repeats it, without, of course, knowing that he is repeating
99
it.

The seemingly forgetful habit is thus a gesture of incomplete forgetting
or, in its pathological sense, incomplete mourning, and so can be related to the
secret, the crypt-ic, what the body has encrypted. The habit that is not acted out
but borne inside, worn inside perhaps, like a vest of the mind, a secret. Here
psychoanalysis continues to be a useful tool for excavation, specifically the
work of Nicolas Abraham and Maria Torok, whose reformulation of
Freudianism includes an occupation with the idea of the psychic tomb and the
transgenerational secret.100
In their work, they describe the family secret as in fact being passed down
to descendants, but encrypted and entombed — here is one plausible theory of
what might be called a ‘grave in the mind’.101 The psychic tomb is then a sort
of silence of the unconscious, undecipherable, a transgenerational secret or
phantom. According to Abraham and Torok’s thesis of introjection, in order
for mourning to be completed, the psychic tomb must be named.
Hopefully these ideas tend towards rescuing the phantom and haunting
from their excessively rhetorical use. There is in them also the beginning of an
idea of embodied authority, of an archive-without-writing,102 of habit,
inhabiting, and haunting that encompasses the corporeal and the spectral (but
not the hypomnēsic). Here is the idea of an archive without arkhē, without
commencement, and an authority without commandment. This archivewithout-writing gives a different view of what is at stake at Prestwich Place.
There is a well-established connection between the monument and the
constitution: the founding myth is the common gene pool of sovereign power
and remembrance. The archive-without-writing is a counterpart to this, a silent
heritage, a genetics even, not in a bio-ontological sense, but in a genealogical
sense; an archive not of beginnings and inscriptions but of births and relations,
reproducing itself corporeally and spectrally (but not by any hypomnēsis). Here
is a very different response to ‘direct descendancy’, one that looks instead for
phantoms, ‘virtual archives’.103
What is at stake finally is an attempt to re-imagine descendancy in a way
that goes beyond the legislative language of ‘direct descendancy’. Here is the
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This phrase was overheard at the Institutions of Public Culture Workshop,
University of Cape Town, 7–9 July 2005. A participant explained that in some
South African cultures one need not visit a grave in order to respect the ancestors,
who are always present; one instead carries a ‘grave in the mind’.
This name tries to further evoke what Derrida has called a ‘prosthesis of the
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‘writing in the soul’ (Plato Phaedrus 276a).
See Derrida (1995), p 64, describing the Freudian unconscious.
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potential for an archaeology of transition: the work of naming as a work of reimagination, a way of making the archive speak the unspeakable, and of
mourning the unnamed dead.
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